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I.
Recent Regulatory and Legislative Developments

A.
Credit Card Accountability Responsibility and Disclosure Act of 2009, Public Law No. 111-24 (May 22, 2009) and Federal Reserve Board (Fed) July 2009 rule.

B.
Helping Families Save Their Homes Act of 2009, Public Law No. 111-22 (May 20, 2009).
C.
Omnibus Appropriations Act, 2009, Public Law No. 111-8 (March 11, 2009).
D.
Mortgage Disclosure Improvement Act (part of the Housing and Economic Recovery Act of 2008, Public Law No. 110-289 (July 30, 2008)) and Fed May 2009 rule.
E.
Fed July 2008 Regulation Z changes (mainly effective October 2009).
F.
Fed July 2009 closed-end mortgage and HELOC proposals.
II.
Credit Card Accountability Responsibility and Disclosure Act of 2009, Public Law No. 111-24 (May 22, 2009) & Fed July 2009 Rule
​​​​​​​​​​​​
A.
General.

1.
After years of effort, in January 2009 the Fed adopted a final rule revising the Regulation Z requirements for non-mortgage open-end credit.

a.
Action on mortgage-secured open-end credit was to be addressed as part of the Fed’s reassessment of the Regulation Z mortgage credit rules.
b.
The Fed provided for a July 1, 2010 effective date.
2.
Congress and the Obama Administration decided the revisions did not go far enough and were not scheduled to be implemented soon enough.  The result:  The Credit Card Accountability Responsibility and Disclosure Act of 2009, or the short title—the Credit CARD Act of 2009.
a.
The Act has three implementation dates for various requirements—August 20, 2009, February 22, 2010 and August 22, 2010.

3.
In July 2009 the Fed adopted an interim final rule effective August 20, 2009, and requested comment on the rule.

a.
The comment period ends on September 21, 2009.

4.  
The August 20, 2009 changes include one change that affects home equity lines of credit (HELOCs).  The periodic statement timing requirement is changed.
a.
Prior Requirement.  The creditor shall mail or deliver the periodic statement at least 14 days prior to the date by which or end of the time period within which the new balance or any portion of the new balance must be paid to avoid additional finance charges.
b.
New Requirement.  Creditors must adopt reasonable procedures designed to ensure that periodic statements are mailed or delivered at least 21 days prior to the payment due date and the date on which any grace period expires.
III.
Helping Families Save Their Homes Act of 2009, Public Law No. 111-22 (May 20, 2009)

A.
New Notice Requirement.

1.
Section 404 of the Act amends the Truth in Lending Act (TILA) to provide for a borrower notification of sale or transfer of mortgage loans secured by the principal dwelling of a consumer.
a.
The requirement became effective immediately upon the adoption of the Act on May 20, 2009.

b.
Not later than 30 days after the date on which a mortgage loan is sold or otherwise transferred or assigned to a third party, the “creditor” that is the new owner or assignee of the debt shall notify the borrower in writing of the transfer, including:

i.
the identity, address and telephone number of the new creditor;

ii.
the date of transfer;

iii.
how to reach an agent or party having authority to act on behalf of the new creditor;

iv.
the location of the place where transfer of ownership of the debt is recorded; and

v.
any other relevant information regarding the new creditor.

c.
Note that under TILA the “creditor” generally is defined as the party to whom the debt is initially payable.  Thus, a new owner or assignee of a debt technically is not the “creditor”.

d.
Because of the quick effective date, the Fed did not have time to adopt any formal guidance, and none exists at this time.

i.
Also, the new notice requirement is not coordinated with, nor does it even recognize the existence of, the Real Estate Settlement Procedures Act (RESPA) servicing transfer notice requirements.

ii.
It would be helpful for the Fed and the United States Department of Housing and Urban Development (HUD) to get together and provide coordinated guidance on the two requirements.

e.
Section 404 of the Act also amends TILA as follows:  “Section 130(a) of the Truth in Lending Act (15 U.S.C. 1640(a)) is amended by inserting ‘subsection (f) or (g) of section 131,’ after ‘section 125,’.”
i.
Subsection (f) of Section 131 contains the existing requirement that a servicer of a consumer obligation, upon the written request of the obligor, provide the obligor, to the best knowledge of the servicer, with the name, address, and telephone number of the owner of the obligation or the master servicer of the obligation.
ii.
Subsection (g) of Section 131 contains the new notice of transfer requirement.

iii.
Section 130(a) sets forth the damages for violations of the general open-end and closed-end credit requirements, including statutory damages for violations of certain requirements.

iv.
As noted above, Section 404 adds to Section 130(a) the references to Section 131 (f) and (g) “after ‘section 125,’.”  In Section 130(a) there are four references to “section 125” and three of the references are followed by a comma.  Although clarification would be helpful, it appears the intent is to make violations of the servicer response requirement in Subsection (f) and the new creditor notice requirement in Subsection (g) subject to actual damages, statutory damages, attorney’s fees and court costs.
IV.
Omnibus Appropriations Act, 2009,  Public Law No. 111-8 (March 11, 2009)

A.
General.  

1.
Section 626 of the Act directs the Federal Trade Commission (FTC) to engage in rulemaking regarding mortgage loans, grants States additional authority to enforce TILA, and addresses violations of regulations issued by the Fed under the authority in TILA Section 129(l)(2). 

B.
FTC Rulemaking.

1.
The Omnibus Appropriations Act directs the FTC to initiate a rulemaking with respect to mortgage loans within 90 days of enactment.  Any violation of a rule adopted by the FTC under this authority shall be treated as a violation of a rule under Section 18 of the Federal Trade Commission Act (FTC Act) (15 U.S.C. 57a) regarding unfair or deceptive acts or practices.
2.
The FTC published in the Federal Register on June 1, 2009 two advanced notices of proposed rulemaking.  

a.
One notice addressed mortgage loan advertising, origination, appraisals and servicing.  The comment period ended on July 30, 2009.
b.
The other notice address mortgage assistance and relief services.  The comment period ended on July 15, 2009.
3.
Mortgage Loan Advertising, Origination, Appraisals and Servicing.  

a.
Advertising.  In the advanced notice of proposed rulemaking the FTC summarizes the Fed’s July 2008 revisions to Regulation Z related to the content and appearance of advertisements.  While the FTC notes that the advertising changes to Regulation Z do not become effective until October 1, 2009, it also indicates that it has brought enforcement actions against lenders, brokers and other advertisers of mortgage loans for alleged violations of the FTC Act based on the theory of advertisements being deceptive (see below).  The FTC is seeking to determine the types of advertising practices that should be considered unfair or deceptive.  It also is considering incorporating into its own rule provisions of the Fed’s Regulation Z revisions so that it would be able to impose civil penalties for violations of TILA, the Home Ownership and Equity Protection Act (HOEPA) and Regulation Z in the same manner as the federal banking agencies.
i.
Three FTC enforcement actions from early 2009 likely reflect how the FTC may proceed with regard to advertising in the rulemaking process.

A.
In January 2009 the FTC issued complaints against three mortgage firms regarding their advertising practices, and decisions and orders for the matters were finalized in February 2009.  The firms are American Nationwide Mortgage Company, Inc., Michael Gendrolis dba Good Life Funding and Shiva Venture Group, Inc. dba Innova Financial Group.
B.
Based on the FTC’s allegations, it appears that advertisements of the firms:

1.
Violated certain existing TILA requirements for advertisements.

2.
Would violate new advertising requirements and prohibitions of the Fed’s July 2008 rule to become effective on October 1, 2009.

C.
Even though the new requirements and prohibitions of the Fed’s July 2008 rule are not effective until October 1, 2009, this did not deter the FTC from taking the position that advertisements of the mortgage firms were deceptive and violated the FTC Act because the advertisements failed to disclose, or failed to disclose adequately, additional terms pertaining to the advertised mortgage loans.

b.
Origination.   
i.
In the advanced notice of proposed rulemaking the FTC summarizes the Fed’s July 2008 revisions to Regulation Z related to origination restrictions and disclosure requirements for the new category of higher-priced mortgage loans and for HOEPA loans.  The FTC advises that it has been engaged in enforcement action against lenders alleged to have violated HOEPA provisions prohibiting the extension of credit based on the borrower’s collateral and without regard to repayment ability, prepayment penalties, balloon payments, negative amortization, increased interest after default and payment to home improvement contractors.  Enforcement has also focused on failure to make required HOEPA disclosures.  The FTC is seeking to determine the types of origination practices and loan features that should be considered unfair or deceptive.

A.
In February 2008 the FTC issued a complaint against six businesses and three individuals alleging violations of HOEPA, the FTC Act and TILA.  Two of the named individuals entered into settlement agreements with the FTC in May 2009.
B.
Based on the FTC’s allegations, it appears that the defendants:
1.
Violated certain HOEPA requirements with respect to origination practices and loan terms.
2.
Violated TILA by failing to make timely and accurate disclosures of the amount financed, the finance charge the APR, the payment schedule, the total payment amount and the fact that the creditor was taking a security interest in the consumer’s home.

ii.
The FTC also summarizes the disclosure requirements set forth in the MDIA and the corresponding Fed regulations.  The FTC notes that in 2007 it published a research report based on consumer testing of the adequacy of mortgage disclosures.  The study revealed that consumers could benefit from comprehensive reform of the mortgage disclosures provided at origination, and the FTC suggests that a single, comprehensive disclosure of all key costs and loan terms in plain language would be beneficial, particularly if provided early in the loan process.  The FTC is seeking to determine whether specific information should be required on origination disclosures to prevent unfairness or deception.  It also is considering incorporating the requirements and prohibitions on acts and practices related to mortgage disclosures set forth in Fed’s July 2008 revisions to Regulation Z changes into the FTC’s rule so that it would be able to impose civil penalties for violations of TILA, HOEPA and Regulation Z in the same manner as the federal banking agencies.
A.
Section 626 of the Omnibus Appropriations Act amends Section 129 of the TILA to add a new subsection under which, for purposes of enforcement by the FTC, any violation of a regulation issued by the Fed pursuant to TILA Section 129(l)(2) shall be treated as a violation of a rule under Section 18 of the Federal Trade Commission Act (15 U.S.C. 57a) regarding unfair or deceptive acts or practices.
c.
Appraisals.  The FTC summarizes the Home Valuation Code of Conduct (HVCC) resulting from the New York Attorney General (NYAG) settlements with Freddie Mac, Fannie Mae and the Office of Federal Housing Enterprise Oversight regarding appraisal practices.  The HVCC includes provisions regarding: (i) general appraiser independence safeguards, (ii) timing and cost for the borrower to receive the appraisal, (iii) hiring of appraisers, (iv) prevention of improper influence on appraisers, (v) establishment of the Independent Valuation Protection Institute to take and review complaints about noncompliance with the HVCC, and (vi) other compliance issues, such as required quality control testing, referrals of appraiser misconduct and certification of compliance with the HVCC.  The FTC advises that while it cannot enforce the settlement agreements or the HVCC, there are provisions in the Fed’s July 2008 Regulation Z changes related to appraisal issues.  The FTC advises that it is considering incorporating provisions of the NYAG’s settlements and the HVCC into its own rule.  Additionally, the FTC is seeking information regarding potentially unfair or deceptive acts or practices that non-bank financial companies may engage in related to appraisals, as well as whether there is specific information that should be disclosed to avoid unfairness or deception in a creditor’s handling of appraisal issues.

d.
Servicing.  The FTC summarizes the portions of the Fed’s July 2008 Regulation Z changes regarding servicing practices, as well as the servicing provisions set forth in RESPA and Regulation X.  The FTC advises that it does not have enforcement authority for RESPA or Regulation X.  The FTC has brought enforcement actions in the past against servicers for alleged violations of the FTC Act, the Fair Debt Collections Practices Act and Fair Credit Reporting Act.  Notable among such enforcement actions were the 2003 settlements in the U.S. v. Fairbanks Capital Corp. case and the 2008 settlement in the FTC v. EMC Mortgage Corp. case, the major elements of which the FTC summarizes.  The FTC uses the Fairbanks and EMC settlements as guidance for restrictions and requirements it is considering incorporating into its rule.  Specifically, the FTC is considering including in the rule that various servicing practices will be considered unfair or deceptive with regard to servicing fees, payment processing, loss mitigation, bankruptcy and disclosures.
4.
Mortgage Assistance and Relief Services.  

a.
The FTC is considering whether it should issue a rule regulating loan modification and foreclosure rescue companies.  It has brought enforcement actions against such companies and recently sent warning letters to 71 loan modification and foreclosure rescue companies for marketing potentially deceptive mortgage loan modification and foreclosure assistance programs.
b.
Recent FTC enforcement actions have alleged the following acts and practices are deceptive under the FTC Act:
i.
Promising a high likelihood of success and then failing to modify the existing loan or prevent foreclosure.

ii.
Promising, but failing to provide, refunds where loan modification or foreclosure prevention efforts were not successful.

iii.
Inaccurate representation that a company is affiliated with governmental or free nonprofit programs.

iv.
Charging substantial upfront fees for services the company is unable to deliver.

v.
Advising consumers who are current on their loans to stop making mortgage payments and cease communication with their servicer while the loan modification or foreclosure rescue company negotiates on the consumer’s behalf.
c.
States have also initiated enforcement actions and have passed legislation regulating the industry.

C.
State Authority.
1.
The Omnibus Appropriations Act authorizes a State to, as parens patraie, bring a civil action on behalf of the residents of the State in an appropriate State or district court of the United States to enforce the provisions of TILA Section 128 (which contains general disclosure requirements for closed-end credit), any other provision of the TILA, or any mortgage loan rule promulgated by the FTC, whenever the attorney general of the State has reason to believe that the interests of the residents of the State have been or are being threatened or adversely affected by a violation of the TILA or any such rule.  The State may seek penalties and relief provided for under the TILA or any such rule.

a.
The State must notify the FTC at least 60 days before initiating such a civil action and provide a copy of the complaint to be filed.  However, if it is not feasible for the State to provide the prior notice, the State must provide notice immediately upon instituting the civil action.

b.
The FTC may intervene in the civil action.  If the FTC does intervene, it may:

i.
Be heard on all matters arising in the civil action.

ii.
Remove the civil action to the appropriate United States district court.

iii.
File petitions for appeal of a decision in the civil action.

Note that before the Act, the TILA authorized State attorneys general to bring a civil action to enforce a violation of Section 129, and the authorizing provision was not amended by the Act.
D.
Violations of Section 129(l)(2) Regulations.
1.
Section 129(l)(2) was added to the TILA by HOEPA.  The Section is addressed in greater detail below in Section VI of this outline regarding the July 2008 Regulation Z changes adopted by the Fed.
2.
As noted above, Section 626 of the Omnibus Appropriations Act amends Section 129 to add a new subsection under which, for purposes of enforcement by the FTC, any violation of a regulation issued by the Fed pursuant to TILA Section 129(l)(2) shall be treated as a violation of a rule under Section 18 of the FTC Act (15 U.S.C. 57a) regarding unfair or deceptive acts or practices. 

V.
Mortgage Disclosure Improvement Act and Fed May 2009 Rule
A.
Background.

1.
On July 30, 2008 the Fed published in the Federal Register amendments to Regulation Z, with an effective date of October 1, 2009 for most of the changes.  Among the various changes, the amendments:
a.
Expand the requirement to provide an initial TIL disclosure within three business days of application from purchase money loans that are both secured by primary dwellings and subject to RESPA to all loans subject to RESPA that are secured by primary dwellings.
b.
Prohibit any party from collecting a fee from the consumer before the consumer receives the initial TIL disclosure from the creditor, with an exception for a fee to obtain the consumer’s credit history (provided the fee is bona fide and reasonable in amount).

2.
Also on July 30, 2008 the Mortgage Disclosure Improvement Act (MDIA) was adopted.  The MDIA is part of the Housing and Economic Recovery Act of 2008 (HERA) (Public Law No. 110-289), and was amended by the Emergency Economic Stabilization Act of 2008 (EESA) (Public Law No. 110-343).  

B.
The MDIA.

1.
The MDIA amends the TILA effective July 30, 2009 to:

a.
Extend the initial TIL disclosure requirements to any dwelling-secured loan that is subject RESPA.

b.
Add waiting periods by requiring the that the initial TIL disclosures be provided to the consumer at least seven business days before consummation, and that any corrected TIL disclosures be received by the consumer no later than three business days before consummation.

c.
Require that a notice be included with the initial and corrected TIL disclosures.

d.
Prohibit the imposition of a fee before the consumer receives the initial TIL disclosures, except for a fee that is bona fide and reasonable in amount to obtain a credit report.

2.
The MDIA also amends the TILA with regard to variable rate mortgage loans, and other mortgage loans with respect to which regular payments may otherwise be variable, to require that:

a.
The payment schedule in the TIL disclosures contain the following label:  “Payment Schedule:  Payments Will Vary Based on Interest Rate Changes”.

b.
The TIL disclosures state in conspicuous type size and format examples of adjustments to the regular required payment on the extension of credit based on the change in the interest rates specified by the contract for such extension of credit.

These changes are effective the earlier of the compliance date established by the Fed in regulations to implement the disclosure requirements or 30 months after the enactment of the MDIA (i.e., January 30, 2011).  The Fed’s proposed changes to the Regulation Z closed-end mortgage credit rules issued in July 2009 (and published in the August 26, 2009 Federal Register) incorporate the additional MDIA requirements into the broader revisions contained in the proposal.
3.
The MDIA amends the TILA damages provisions to:

a.
Increase the minimum statutory damages of $200 and maximum statutory damages of $2,000 for an individual action to a minimum of $400 and maximum of $4,000.

b.
Add the failure to comply with the new disclosure requirements for variable rate loans as a violation that is subject to statutory damages.

C.
The MDIA Rule.

1.
The Fed proposed a rule to implement the MDIA in December 2008 and adopted a final MDIA rule in May 2009.

2.
Requirements of the MDIA and the MDIA rule are addressed below in the portion of the outline regarding Dwelling-Secured Loans.

VI.
Fed July 2008 Regulation Z Changes (Mainly Effective October 2009)

A.
Overview.  

1.
Background.  As noted above, on July 30, 2008 the Fed published in the Federal Register amendments to Regulation Z, with an effective date of October 1, 2009 for most of the changes.  In addition to the changes to the initial TIL disclosure requirement, which were modified by the MDIA, there were many other important changes.  For convenience, in this summary the rule is referred to as the “July Rule”.
2.
Dwelling-Secured Loans.  For all dwelling-secured loans, the July Rule prohibits certain advertising practices and imposes disclosure requirements for advertisements.

3.
Principal Dwelling-Secured Loans.  For principal dwelling-secured loans, the July Rule:

a.
Imposes prohibitions on coercing or influencing an appraiser.  (The prohibitions are narrower than those contained in the Home Valuation Code of Conduct.)
b.
Prohibits reliance on an appraisal that does not conform with the appraiser coercion and influence prohibitions.

c.
Prohibits with respect to servicing:

i.
Failing to credit payments as of the date of receipt.

ii.
Pyramiding of late charges.

iii.
Failing to provide a pay-off statement within a reasonable time after receiving a request.

d.
Also, with principal dwelling-secured loans the July Rule:

A.
Expands the initial TIL disclosure requirements to principal dwelling-secured loans that are subject to RESPA.  However, the MDIA supersedes this change by expanding requirements to all dwelling-secured loans that are subject to RESPA.

B.
Prohibits with principal dwelling-secured loans the imposition of a fee before the consumer receives the initial TIL disclosures, except for a fee (that is bona fide and reasonable in amount) to obtain the consumer’s credit history.  The MDIA imposes this prohibition on all dwelling-secured loans, although see below regarding difference in language used in the MDIA, the rule adopted by the Fed and the similar restriction adopted by HUD as part of the RESPA rule changes that are effective January 1, 2010.

4.
Higher-Priced Mortgage Loans (Principal Dwelling-Secured).  The July Rule creates a new category of loans called “higher-priced mortgage loans” and prohibits making a higher-priced mortgage loan:

a.
Without regard to the consumer’s repayment ability.

i.
The prohibition applies on a loan-by-loan basis.

ii.
Higher-priced mortgage loans are subject to the revised repayment ability verification requirements for HOEPA loans applicable to the consumer’s income and assets that are relied upon and the consumer’s obligations.

b.
Subject to a prepayment penalty, unless certain conditions are satisfied.  The conditions are that:

i.
The penalty is otherwise allowed by law.

ii.
The penalty may not apply after the two-year period following consummation.

iii.
The penalty may not apply if the source of the prepayment funds is a refinancing by the creditor or an affiliate of the creditor.

iv.
The amount of the periodic payment of principal or interest, or both, may not change during the four-year period following consummation.

c.
Without an escrow account for the payment of property taxes and mortgage-related insurance required by the creditor.

i.
This requirement has a delayed effective date and applies to higher-price mortgage loans for which the creditor receives an application on or after April 1, 2010 (or on or after October 1, 2010 for higher-priced mortgage loans secured by manufactured homes).

5.
HOEPA Loans (Principal-Dwelling Secured).  The July Rule modifies the requirements for HOEPA loans.

a.
The conditions under which a HOEPA loan may be made subject to a prepayment  penalty are revised.

i
New conditions are that:

A.
The penalty may not apply after the two-year period following consummation.  (This replaces the condition under the pre-July Rule that the penalty could apply during the five-year period after consummation.)

B.
The amount of the periodic payment of principal or interest, or both, may not change during the four-year period following consummation.

b.
The prohibition against making a HOEPA loan without regard to the repayment ability of the consumer now applies on a loan-by-loan basis.  Under the pre-July Rule, the prohibition applied to a pattern or practice of making HOEPA loans without regard to the consumer’s repayment ability.

i.
The repayment ability provisions also are revised to include specific repayment ability verification requirements applicable to the consumer’s income and assets that are relied upon and the consumer’s obligations.

6.
Fed Statements About Application to Existing Practices.  The July Rule addresses practices that the Fed determined to be unfair or deceptive.  The Fed advises in the preamble to the July Rule that “nothing in this rule should be construed or interpreted to be a determination that acts or practices restricted or prohibited under this rule are, or are not, unfair or deceptive before the effective date of this rule.”  The Fed also advises that “acts or practices occurring before the effective dates of these rules will be judged on the totality of the circumstances under other applicable laws or regulations” and that “acts or practices occurring after the rule’s effective dates that are not governed by these rules will continue to be judged on the totality of the circumstances under other applicable laws or regulations.”
a.
As noted above, the FTC issued complaints against three mortgage firms in January 2009 based on their alleged advertising practices, and decisions and orders for the matters were finalized in February 2009.  The firms involved were American Nationwide Mortgage Company, Inc., Michael Gendrolis dba Good Life Funding and Shiva Venture Group, Inc. dba Innova Financial Group.
b.
The Fed’s statements did not stop the FTC from taking the position that the alleged advertising practices of three lenders, which would violate the advertising requirements of the July Rule, were deceptive under the FTC Act because their advertisements failed to disclose, or failed to disclose adequately, additional terms pertaining to the advertised mortgage loans.
3.
MDIA.  The MDIA and MDIA rule effectively advanced from October 1, 2009 to July 30, 2009 the compliance date for changes made by the July Rule that are similar to requirements of the MDIA and MDIA rule.
B.
Authority and Liability.
1.
July Rule.  The Fed used different sources of authority under the TILA to adopt provisions of the July Rule, and liability for failure to comply with the provisions of the July Rule varies based on the underlying authority.

a.
The Fed used the following TILA Sections as authority to adopt provisions of the July Rule:

i.
Section 105(a) of the TILA, which includes general authority for the Fed to adopt regulations under the TILA.  

A.
Violations of requirements adopted under TILA Section 105(a) are subject to administrative enforcement, but not civil liability under Section 130.

ii.
Section 122 of the TILA, which includes authority for the Fed to adopt regulations requiring the clear and conspicuous disclosure of information required to be disclosed by the TILA.

A.
Violations of requirements adopted under TILA Section 122 are subject to administrative enforcement, as well as civil liability under Section 130.

iii.
Section 129(l)(2) of the TILA.  Although Section 129(l)(2) was added to TILA by HOEPA, the Section provides that the Fed shall by regulation or order prohibit acts or practices in connection with:

A.
Mortgage loans that the Fed finds to be unfair, deceptive, or designed to evade the provisions of Section 129 (which set forth provisions governing HOEPA loans).

B.
Refinancing of mortgage loans that the Fed finds to be associated with abusive lending practices, or that are otherwise not in the interest of the borrower.

The Fed interprets the authority under Section 129(l)(2) to extend acts or practices in connection with any mortgage loans, and not just HOEPA loans.

Violations of Section 129(l)(2) are subject to administrative enforcement and civil liability, including the special statutory damages provision of TILA that provides for damages equal to the sum of all finance charges and fees paid by the consumer, whether or not the loans involved are HOEPA loans.  Violations of Section 129(l)(2) include violations of requirements adopted by the Fed under the Section 129(l)(2) authority.

As noted above, Section 626 of the Omnibus Appropriations Act amends Section 129 of the TILA to add a new subsection under which, for purposes of enforcement by the FTC, any violation of a regulation issued by the Fed pursuant to TILA Section 129(l)(2) shall be treated as a violation of a rule under Section 18 of the Federal Trade Commission Act (15 U.S.C. 57a) regarding unfair or deceptive acts or practices.
b.
For the advertising provisions of the July Rule, the Fed used authority under:

i.
Section 105(a) for new information requirements.

ii.
Section 122 for the clear and conspicuous disclosure requirements.

iii.
Section 129(l)(2) for the prohibitions on specific advertising practices.

c.
For the expansion of the initial TIL disclosure requirement to all primary dwelling-secured credit, the Fed used the authority under Section 105(a).

i.
The MDIA expanded the requirement to all dwelling-secured credit.  The Fed used the Section 105(a) authority to adopt the rule to implement the MDIA requirement.

d.
For the prohibited acts or practices with respect to primary dwelling-secured credit, the Fed used the authority under Section 129(l)(2).

e.
For the substantive limits on higher-priced mortgage loans, the Fed used the authority under Section 129(l)(2).

f.
For the changes to the HOEPA loan rules, the Fed used the authority  under Section 129(l)(2).
VII.
Dwelling-Secured Loans

A.
Revised Disclosure Requirements.

1.
Initial Disclosures.  Under the MDIA, for a loan secured by any dwelling of the consumer, the creditor must provide initial, estimated TIL disclosures within three business days of application and at least seven business days before consummation of the transaction.  Pursuant to the MDIA rule, the general definition of business day continues to apply to the requirement to provide the initial TIL disclosures within three business days of application and the specific definition of business day applies to the seven-day waiting period.
2.
Fee Restriction.  The consumer must receive the initial disclosures before paying any fee to the creditor or other person in connection with the application for a dwelling-secured loan, subject to an exception.  When the initial disclosures are mailed, the consumer is deemed to receive the disclosures three business days after they are mailed.  See below regarding how to calculate the three business day period.
a.
The MDIA provides that a creditor or other person may impose a fee for obtaining the consumer’s “credit report” before the consumer has received the initial TIL disclosures.

i.
The Fed had already included a fee restriction with an exception in the July Rule.  Under the exception in the July Rule, a creditor or other person may impose a fee to obtain the consumer’s “credit history” before the consumer receives the initial TIL disclosures, provided the fee is bona fide and reasonable in amount.

ii.
Because the July Rule already included the fee restriction, the proposed MDIA rule did not include a specific provision to implement the restriction.  The final MDIA rule includes the fee restriction from the July Rule.  

iii.
Note that the MDIA fee exception refers to a fee to obtain a consumer’s “credit report” while fee exception in the MDIA rule (which was taken from the July Rule) refers to a fee to obtain a consumer’s “credit history”.
iv.
HUD amended Regulation X, the RESPA rule, in November 2008 to impose a similar fee limitation effective January 1, 2010.  Under the amendment, a loan applicant may not be charged more than a fee to obtain a “credit report” before the applicant receives a good faith estimate of the settlement charges under RESPA.
A.
In FAQs on the new RESPA rule initially issued on August 13, 2009, HUD stated a loan applicant can be charged a fee beyond a fee to obtain a credit report after the “loan applicant both receives a GFE and indicates and intention to proceed with the loan covered by the GFE . . . .”  The RESPA rule itself does not provide that the loan applicant must indicate an intention to proceed with the loan before such a fee may be charged.
3.
Corrected TIL Disclosures.  Under the MDIA rule, if the annual percentage rate in the initial TIL disclosures becomes inaccurate under Regulation Z Section 226.22 (i.e., the annual percentage rate is not within tolerance), the creditor must provide corrected disclosures to the consumer, and the consumer must receive the corrected disclosures no later than three business days before consummation of the transaction.  See below regarding the definitions of “business day”.

a.
Regulation Z Section 226.22 contains or incorporates:

i.
The statutory annual percentage rate tolerances of 1/8% for regular transactions and 1/4% for irregular transactions.

ii.
The regulatory annual percentage rate tolerances for an overstated annual percentage rate that either results from an overstated finance charge or is closer to the actual annual percentage rate than the annual percentage rate that results from an overstated finance charge.

iii.
The regulatory annual percentage rate tolerances for an understated annual percentage rate that either results from an understated finance charge of up to $100 or is closer to the actual annual percentage rate than the annual percentage rate that results from an understated finance charge of up to $100.
iv.
The regulatory annual percentage rate tolerances for purposes of the rescission right.
b.
The intent of the Fed was to apply all but the rescission right tolerances to the determination of whether the annual percentage rate is no longer accurate.  Thus, the Fed intended to allow the use of the overstatement tolerance for the annual percentage rate.  Nevertheless, there has been considerable debate as to whether corrected TIL disclosures are required for an overstated annual percentage rate.  This may stem in part from different views in the industry regarding the overstatement tolerance and, in particular, the fact that there is no general overstatement tolerance for the annual percentage rate—the tolerance is tied to the finance charge.
c.
Under the MDIA rule, if the corrected disclosures are mailed to the consumer, the consumer is deemed to receive the disclosures three business days after they are mailed.  A creditor can rely on either actual receipt or the mailing rule to determine when the consumer receives the corrected disclosures.
i.
The Commentary provides that if a creditor uses electronic mail or a courier other than the postal service to provide the corrected disclosures, the creditor can rely on either actual receipt or the mailing rule to determine when the consumer receives the corrected disclosures.

4.
Business Day.  Regulation Z has a general definition of “business day”, and a more specific definition of “business day” that applies in certain cases.

a.
Under the general definition, a “business day” is a day on which a creditor’s offices are open to the public for carrying on substantially all of the creditor’s business functions.  Under the more specific definition, a business day is all calendar days except Sundays and legal public holidays specified in 5 U.S.C. 6103(a).

b.
Under the MDIA rule, the general definition of “business day” continues to apply to the requirement to provide the initial disclosures no later than three business days after receipt of an application. 

i.
This promotes consistency with the Good Faith Estimate requirement under RESPA.  A Good Faith Estimate must be issued within three business days of receipt of an application, and “business day” for purposes of the RESPA requirement also is defined as a day on which the offices of an entity are open to the public for carrying on substantially all of the entity’s business functions.

c.
Under the MDIA rule the specific definition of business day applies to the requirement to provide the initial TIL disclosures at least seven business days before consummation, and also applies to the requirement that the consumer receive corrected TIL disclosures three business days before consummation.

i.
The Fed had proposed that the general definition of the business day apply to the seven business day waiting period applicable to the initial TIL disclosure, but decided to go with the specific definition.  The Fed advised that using the specific definition will simplify the calculation of the waiting period, particularly for creditors with multiple offices that are not open on the same days, and will provide for a uniform waiting period among creditors.

d.
As noted above, other than a fee for the consumer’s credit history, no fee may be imposed on a consumer before he or she receives the initial TIL disclosures.  When the initial disclosures are mailed, the consumer is deemed to receive the disclosures three business days after they are mailed.  A specific timing requirement applies when relying of the mailing rule with respect to the fee restriction.  If the initial TIL disclosures are mailed, a fee beyond a fee for the consumer’s credit history may be imposed after midnight on the third business day following mailing.  For example, assuming there are no public holidays, if the initial TIL disclosures are mailed on a Tuesday, a fee beyond a credit history fee may be imposed after midnight on Friday (i.e., on Saturday or later). 
i.
As noted above, with regard to the delivery of corrected TIL disclosures the Commentary provides that if a creditor uses electronic mail or a courier other than the postal service to provide the corrected disclosures, the creditor can rely on either actual receipt or the mailing rule to determine when the consumer receives the corrected disclosures.  The Commentary does not include the same statement with regard to the receipt of the initial TIL disclosures by the consumer for purposes of assessing when a fee beyond a credit history fee may be imposed.  The Fed advised informally that this was not intentional.  Rather, this is a result of the Commentary regarding the fee restriction having been drafted as part of the July Rule and the Commentary regarding the corrected disclosures having been drafted as part of the MDIA rule.
5.
Waiver of Waiting Periods For Disclosures.  The MDIA provides for the modification or waiver by a consumer of the seven-business-day waiting period applicable to the initial TIL disclosures and the three-business-day waiting period applicable to the corrected TIL disclosures if the consumer has a bona fide personal financial emergency.

a.
A consumer could not waive the seven-business-day waiting period until he or she received the initial TIL disclosures, and a consumer could not waive the three-business-day waiting period until he or she received the corrected TIL disclosures.  To modify or waive a waiting period, the consumer would need to provide a signed and dated written statement that describes the emergency and specifically modifies or waives the waiting period.  All consumers who will be primarily liable on the legal obligation must sign the statement.

b.
Consistent with existing waiver provisions in TILA, under the MDIA rule whether a bona fide personal emergency exists will depend on the facts of each case, and printed forms may not be used to effect a waiver.  

c.
The MDIA rule requires that the bona fide personal emergency necessitate consummation of the transaction before the end of the waiting period.  The Commentary provides as an example of a bona fide personal financial emergency a situation in which there will be a foreclosure sale of a consumer’s home within the applicable waiting period.

6.
Notice.  The MDIA requires that both the initial TIL disclosures and the corrected TIL disclosures contain the following notice:  “You are not required to complete this agreement merely because you have received these disclosures or signed a loan application.”
a.
The MDIA rule provides that the notice must be grouped together with the disclosures required by Regulation Z Sections 226.19(a)(1) or (a)(2) (i.e., the disclosures must be included in what is commonly referred to as the “federal box”).
7.
Timeshare Plans.  The MDIA, as amended by the EESA in October 2008, excludes loans to be secured by timeshare plans from the new waiting periods and notice requirement applicable to the initial and corrected TIL disclosures, and from the fee restriction.  Loans secured by timeshare plans remain subject to the pre-July Rule requirement to provide early disclosures before consummation or within three business days of application, whichever is earlier.  The MDIA rule includes this exception for timeshare-secured loans, and also provides that the more general definition of “business day” that is based on when the creditor’s offices are open for conduct of substantially all business functions applies.

B.
Advertising—Prohibited Practices With Closed-End Credit.  Rules adopted under Section 129(l)(2) prohibit the following seven deceptive or misleading advertising practices in connection with closed-end credit secured by a dwelling.  Advertisements occurring on or after October 1, 2009 must comply with the new requirements.  For example, a radio advertisement occurs on the date it is first broadcast and a solicitation occurs on the date it is mailed to the consumer.

1.
Misleading Advertisement of “Fixed” Rates and Payments.  Using the word “fixed” to refer to rates, payments, or the credit transaction in an advertisement for variable-rate transactions or other transactions where the advertised rate may increase is prohibited, unless certain disclosure requirements are satisfied regarding the ability of the rate and/or payment to change.

a.
Variable-Rate Transactions.  In the case of an advertisement solely for one or more variable-rate transactions:

i.
The phrase “Adjustable-Rate Mortgage,” “Variable-Rate Mortgage,” or “ARM” must appear in the advertisement before the first use of the word “fixed” and must be at least as conspicuous as any use of the word “fixed” in the advertisement.

ii.
Each use of the word “fixed” to refer to a rate or payment must be accompanied by an equally prominent and closely proximate statement of the time period for which the rate or payment is fixed, and the fact that the rate may vary or the payment may increase after that period.

b.
Non Variable-Rate Transactions.  In the case of an advertisement solely for non variable-rate transactions where the payment will increase (such as a stepped-rate mortgage with an initial lower payment), each use of the word “fixed” to refer to the payment must be accompanied by an equally prominent and closely proximate statement of the time period for which the payment is fixed, and the fact that the payment may increase after that period.

c.
Variable-Rate and Non Variable-Rate Transactions.  In the case of an advertisement for both variable-rate transactions and non variable-rate transactions:

i.
The phrase “Adjustable-Rate Mortgage,” “Variable-Rate Mortgage” or “ARM” must appear in the advertisement with equal prominence as any use of the term “fixed,” “Fixed-Rate Mortgage,” or similar terms; and

ii.
Each use of the word “fixed” to refer to a rate, payment or the credit transaction either refers solely to the transactions for which rates are fixed and complies with the requirements for Non Variable-Rate Transactions, if applicable, or if it refers to the variable-rate transactions, is accompanied by an equally prominent and closely proximate statement of the time period for which the rate or payment is fixed, and the fact that the rate may vary or the payment may increase after that period.

2.
Misleading Comparisons.  Making any comparison in an advertisement between an actual or hypothetical consumer’s current credit payments or rate and any payment or simple annual rate that will be available under the advertised product for less than the term of the loan is prohibited, unless certain disclosure requirements are satisfied regarding rates and payments that will apply over the full loan term.

a.
General—Rates and Payments.  The advertisement must include a clear and conspicuous comparison to the information required to be disclosed regarding interest rates and payments (see Sections XII.H and XII.I below regarding special rules applicable to rate and payment disclosures in advertisements for dwelling-secured credit).

b.
Variable-Rate Transactions.  If the advertisement is for a variable-rate transaction, and the advertised payment or simple annual rate is based on the index and margin that will be used to make subsequent rate or payment adjustments over the term of the loan, the advertisement includes an equally prominent statement in close proximity to the payment or rate that the payment or rate is subject to adjustment and the time period when the first adjustment will occur.

c.
Scope.  The requirements regarding misleading comparisons apply to all advertisements for closed-end credit transactions secured by a dwelling, including radio and television advertisements.

d.
Comparison Example.  A statement such as “save $300 per month on a $300,000 loan” constitutes an implied comparison between the advertised product’s payment and a consumer’s current payment.

3.
Misrepresentations About Government Endorsement.  Making any statement in an advertisement that the product offered is a “government loan program”, “government-supported loan”, or is otherwise endorsed or sponsored by any federal, state, or local government entity is prohibited, unless the advertisement is for an FHA loan, VA loan, or similar loan program that is, in fact, endorsed or sponsored by a federal, state, or local government entity.

a.
CRA Statement.  A statement that the federal Community Reinvestment Act entitles the consumer to refinance his or her mortgage at the low rate offered in the advertisement is prohibited because it conveys a misleading impression that the advertised product is endorsed or sponsored by the federal government.

4.
Misleading Use of the Current Lender’s Name.  Using the name of the consumer’s current lender in an advertisement that is not sent by or on behalf of the consumer’s current lender is prohibited unless the advertisement appropriately discloses the name of the party making the advertisement and that the party is not affiliated with or working for the current lender.

5.
Misleading Claims of Debt Elimination.  Making any claim in an advertisement that the mortgage product offered will eliminate debt or result in a waiver or forgiveness of a consumer’s existing loan terms with, or obligations to, another creditor is prohibited.

a.
Legitimate Debt Reduction Statements Okay.  The prohibition does not apply to legitimate statements that the advertised product may reduce debt payments, consolidate debts, or shorten the term of the debt.  

b.
Examples of Prohibited Statements.  Examples of misleading claims of debt elimination, waiver or forgiveness of loan terms with, or obligations to, another creditor of debt include:  “Wipe-Out Personal Debts!”, “New DEBT-FREE Payment”, “Set yourself free; get out of debt today”, “Refinance today and wipe your debt clean”, “Get yourself out of debt . . . Forever!”, and “Pre-payment Penalty Waiver.”

6.
Misleading Use of Term “Counselor”.  Using the term “counselor” in an advertisement to refer to a for-profit mortgage broker or mortgage creditor, its employees, or persons working for the broker or creditor that are involved in offering, originating or selling mortgages is prohibited.

7.
Misleading Foreign-Language Advertisements.  Providing information about some trigger terms or required disclosures, such as an initial rate or payment, only in a foreign language in an advertisement, but providing information about other trigger terms or required disclosures, such as information about the fully-indexed rate or fully amortizing payment, only in English in the same advertisement is prohibited.  (For closed-end loans, the trigger terms are the amount of any payment, the number of payments or period of repayment, and the amount of any finance charge, but not the annual percentage rate.)

C.
Advertising—Disclosure Requirements.  The July Rule also includes advertising requirements for open-end and closed-end credit advertisements adopted under the Fed’s Section 105(a) general regulation authority and the Fed’s Section 122 authority to require clear and conspicuous disclosure of required information.  The requirements provide for more complete disclosures regarding rates and payments in a clear and conspicuous manner.  In particular, the new requirements are intended to regulate the disclosure of rates and payments to ensure that low promotional or teaser rates or payments are not given undue emphasis.  Advertisements occurring on or after October 1, 2009 must comply with the new requirements.  For example, a radio advertisement occurs on the date it is first broadcast and a solicitation occurs on the date it is mailed to the consumer.  Please see Section XII below for a discussion of the closed-end mortgage loan advertising requirements and Section XIII below for a discussion of the home equity line of credit advertising requirements.

VIII.
Principal Dwelling-Secured Loans

A.
Scope and Authority.  The following protections apply to consumer credit transactions secured by a consumer’s principal dwelling, except for home equity lines of credit.  The Fed adopted the protections under its Section 129(l)(2) authority.

B.
Non-Coercion or Influence of Appraiser.  In connection with a consumer credit transaction secured by a consumer’s principal dwelling, a creditor, mortgage broker, or affiliate of a creditor or mortgage broker may not, directly or indirectly, coerce, influence, or otherwise encourage an appraiser to misstate or misrepresent the value of the dwelling.

1.
Definitions.  

a.
Appraiser.  An appraiser is defined as a person who engages in the business of providing assessments of the value of dwellings.  The term “appraiser” would include persons that employ, refer, or manage appraisers and affiliates of such persons.

b.
Mortgage Broker.  A mortgage broker is defined as a person other than an employee of the creditor, who for compensation or monetary gain, or in the expectation of compensation or other monetary gain, arranges, negotiates, or otherwise obtains an extension of consumer credit for another person.  The term includes a person meeting this definition, even if the consumer credit obligation is initially payable to such person, unless the person provides the funds for the transaction at consummation out of the person’s own resources, out of deposits held by the person, or by drawing on a bona fide warehouse line of credit.
i.
The Commentary provides that the definition includes a party to whom an obligation is initially payable in a table funding transaction.

2.
Examples of Violations.  Examples of actions that violate the prohibition include:

a.
Implying to an appraiser that current or future retention of the appraiser depends on the amount at which the appraiser values a consumer’s principal dwelling.

b.
Excluding an appraiser from consideration for future engagement because the appraiser reports a value of a consumer’s principal dwelling that does not meet or exceed a minimum threshold.

c.
Telling an appraiser a minimum reported value of a consumer’s principal dwelling that is needed to approve the loan.

d.
Failing to compensate an appraiser because the appraiser does not value a consumer’s principal dwelling at or above a certain amount.

e.
Conditioning an appraiser’s compensation on loan consummation.

3.
Examples of Permitted Conduct.  Examples of actions that would not violate the prohibition would include:

a.
Asking an appraiser to consider additional information about a consumer’s principal dwelling or about comparable properties.

b.
Requesting that an appraiser provide any additional information about the basis for a valuation.

c.
Requesting that an appraiser correct factual errors in a valuation.

d.
Obtaining multiple appraisals of a consumer’s principal dwelling, so long as the creditor adheres to a policy of selecting the most reliable appraisal, rather than the appraisal that states the highest value.

e.
Withholding compensation from an appraiser for breach of contract or for substandard performance of services as provided by contract.

f.
Taking any action permitted or required by applicable federal or state statute, regulation, or agency guidance.

4.
Example Not Adopted.  The proposed rule included as an example of permitted conduct terminating a relationship with an appraiser for violations of applicable federal or state law or breaches of ethical or professional standards.  In the preamble, the Fed advises that parties commenting on the proposal noted that there are other legitimate reasons to terminate a relationship with an appraiser and they asked the Fed to add examples so the provision would not be read to implicitly prohibit the other legitimate grounds for termination.  The Fed advises that it is not feasible to list all of the legitimate reasons a creditor or broker might terminate a relationship with an appraiser and, accordingly, it is not adopting the proposed example.  The Fed also states in the preamble that the July Rule does not limit the ability of a creditor or broker to terminate a relationship with an appraiser for legitimate reasons. 

5.
Home Valuation Code of Conduct.  The Regulation Z appraisal-related requirements are separate from the Home Valuation Code of Conduct (HVCC) that went into effect on May 1, 2009 for conventional loans delivered to Fannie Mae or Freddie Mac.  The Regulation Z requirements are much narrower than the HVCC. 
C.
Non-Reliance on Non-Conforming Appraisal.  A creditor who in connection with a transaction secured by a consumer’s principal dwelling knows, at or before loan consummation, of a violation of the non-coercion or influence prohibition in connection with an appraisal may not extend credit based on the appraisal unless the creditor documents that it has acted with reasonable diligence to determine that the appraisal does not materially misstate or misrepresent the value of the dwelling.

1.
Non-material.  The Commentary provides that a misstatement or misrepresentation of a dwelling’s value is not material if it does not affect the credit decision or the terms on which credit is extended.

D.
Servicing Practices. 

1.
Scope.  The following servicing-related prohibitions apply to consumer credit transactions secured by a consumer’s principal dwelling, except for home equity lines of credit.

2.
Prohibitions.  Three prohibitions are imposed on a servicer.

a.
Prompt Crediting of Payments.  A mortgage servicer may not fail to credit a payment to the consumer’s loan account as of the date of receipt, except when a delay in crediting does not result in a charge to the consumer or in the reporting of negative information to a consumer reporting agency.

i.
Clarifications.  The Commentary provides that:

A.
A mortgage servicer is not required to post a payment to the consumer’s loan account on a particular date—the servicer only is required to credit the payment as of the date of receipt.

B.
Payments should be credited based on the legal obligation between the parties.

C.
The “date of receipt” is the date that the payment instrument or other means of  payment reaches the mortgage servicer.  For example, when payment is made by check, payment is received when the check is received, and not when funds are collected.

ii.
Payment Requirements.  The Commentary provides that the servicer may specify in writing reasonable requirements for making payments, such as:

A.
Requiring that payments be accompanied by the account number or payment coupon;

B.
Setting a cut-off hour for payments to be received (see below);

C.
Setting different hours for receipt of payments by mail and payments made in person;

D.
Specifying that only checks or money orders should be sent by mail;

E.
Specifying that payment is to be made in U.S. dollars; or

F.
Specifying one particular address for receiving payments, such as a post office box.

iii.
Payment Requirements—Limitations.  The Commentary provides that requirements for making payments must be reasonable, and that it should not be difficult for most consumers to make conforming payments.  For example, it would be reasonable to require a cut-off time of 5 p.m. for receipt of a mailed check at the location specified by the servicer for receipt of the check.

iv.
Implied Guidelines for Payments.  The Commentary provides that in the absence of specified requirements for making payments, payments may be made:

A.
At any location where the servicer conducts business;

B.
Any time during the servicer’s normal business hours; and

C.
By cash, money order, draft, or other similar instrument in properly negotiable form, or by electronic fund transfer if the servicer and consumer have so agreed.

v.
Exception.  If a servicer specifies in writing requirements for the consumer to follow in making payments, but accepts a payment that does not conform to the requirements, the servicer must credit the payment as of five days after receipt.

b.
No Pyramiding of Late Charges.  A mortgage servicer may not impose on the consumer any late fee or delinquency charge in connection with a payment when the only delinquency is attributable to late fees or delinquency charges assessed on an earlier payment, and the payment is otherwise a full payment for the applicable period and is paid on its due date or within an applicable grace period.

i.
Effect of Prohibition.  This practice already was prohibited by other laws.  The Fed noted that by virtue of adopting the prohibition under its Section 129(l)(2) authority, state attorneys general can enforce the prohibition, as they are granted authority by TILA to enforce Section 129 violations.  Additionally, violations of the prohibition are subject to the HOEPA special statutory damages provision.

c.
Payoff Statement.  A mortgage servicer may not fail to provide, within a reasonable time after receiving a request from the consumer or any person acting on behalf of the consumer, an accurate statement of the total outstanding balance of the consumer’s obligation that would be required to satisfy the obligation in full as of a specified date.

i.
Reasonable Time.  The Commentary provides that:

A.  
It is considered to be reasonable under most circumstances to provide the payoff statement within five business days of receipt of the request; and
B.
The time frame might be longer, for example, when the servicer is experiencing an unusually high volume of refinancing requests.
In the preamble the Fed describes the five business day timeframe as a safe harbor and not a requirement.

ii.
Person Acting on Behalf of Consumer.  The Commentary provides that a servicer may take reasonable measures to verify the identity of any person acting on behalf of the consumer and to obtain the consumer’s authorization to release information to any such person before the “reasonable time” begins to run.

iii.
Payoff Statement Request Requirements.  The Commentary provides that a servicer may specify reasonable requirements for making payoff requests, such as requiring requests to be in writing and directed to a mailing address, email address or fax number specified by the servicer or orally to a telephone number specified by the servicer, or any other reasonable requirement or method.  If the consumer does not follow the specified requirements, a longer time frame for responding to the request would be reasonable.  

iv.
Accuracy.  The Commentary provides that a payoff statement must be accurate when issued.  The Fed advises in the preamble that (A) the payoff statement should reflect all payments due and all fees and charges incurred as of the date of issuance, (B) events occurring after issuance and outside of the servicer’s control, such as a returned check and nonsufficient funds fee, or an escrow advance, may cause the payoff statement to become inaccurate, and (C) if the statement was accurate when issued, subsequent events that change the payoff amount do not result in a violation of the requirement.

IX.
Higher-Priced Mortgage Loans

A.
Scope and Authority.  The Fed adopted protections applicable to a new category of loans called “higher-priced mortgage loans.”  The Fed adopted the protections under its Section 129(l)(2) authority.

B.
Definition.  A “higher-priced mortgage loan” is defined as a consumer credit transaction secured by a consumer’s principal dwelling with an annual percentage rate that exceeds the average prime offer rate (as calculated by the Fed) for a comparable transaction, as of the date that the rate is set, by at least 1.5 percentage points for a first lien transaction or at least 3.5 percentage points for a junior lien transaction.  Construction-only loans, temporary or bridge loans with terms not exceeding 12 months, reverse mortgage loans and home equity lines of credit are excluded from the definition of higher-priced mortgage loan.  Unlike HOEPA, there is no exclusion for loans to purchase a consumer’s primary dwelling.

1.
HMDA Tie-In.  In October 2008 the Fed amended the rules under the Home Mortgage Disclosure Act (HMDA) to conform the method for determining whether the rate spread for a mortgage loan must be reported with the definition of higher-priced mortgage loan.  The amended rules apply to loans for which applications are taken on or after October 1, 2009, and for loans closed on or after January 1, 2010, regardless of when the application was taken.  Please see the HMDA section at the end of this outline.

2.
Average Prime Offer Rate.  The average prime offer rate is defined as an annual percentage rate that is derived from average interest rates, points and other loan pricing terms currently offered to consumers by a representative sample of creditors for mortgage transactions that have low-risk pricing characteristics.  According to the definition, the Fed will publish average prime offer rates for a broad range of types of transactions in a table updated at least weekly.

a.
The Commentary provides that to obtain average prime offer rates the Fed will use a survey of creditors that both meets the criteria of the definition and provides pricing terms for at least two types of variable rate transactions and at least two types of non-variable rate transactions.  The Freddie Mac Primary Mortgage Market Survey( (PMMS) is noted as an example of such a survey.

b.
In the preamble, the Fed advises that for the foreseeable future it will obtain or, as applicable, derive average prime offer rates for a wide variety of types of transactions from the PMMS conducted by Freddie Mac, and publish these rates on at least a weekly basis.  The Fed will conduct its own survey it if becomes appropriate or necessary to do so.

c.
The PMMS of Freddie Mac includes rates for 30-year ARM loans with initial fixed rate periods of one year and five years, a 15-year fixed rate mortgage loan, and a 30-year fixed rate mortgage loan.  See below regarding the calculation of average prime offer rates for additional loan products.

d.
The website of the Federal Financial Institutions Examination Council (FFIEC) includes rate spread calculators for the average prime offer rate.  The website addresses the methodology for the computation of average prime offer rates for various loan products, and how to compute average prime offer rates for various loan products using either the single rate spread calculator or batch rate spread calculator on the website.  (The methodology also is addressed in Attachment I to the HMDA rule commentary adopted by the Fed in connection with conforming the rate spread reporting requirements under HMDA with the definition of “higher-priced mortgage loan” under Regulation Z.)

i.
The FFIEC website addresses the method to be used to calculate rates for ten additional loan types:  30-year ARM loans with initial fixed rate periods of two, three, seven and ten years, and fixed rate loans with terms of one, two, three, five, seven and ten years. 

ii.
Average prime offer rates will be published on the FFIEC website each Friday morning, and are effective on the following Monday.

3.
Comparable Transaction.  The FFIEC website provides guidance on how to enter information on a loan for purposes of computing the correct average prime offer rate for the type of loan.

4.
Rate Set.  The average prime offer rate as of the date the interest rate on a loan is set is the applicable rate for purposes of determining if the loan is a higher-priced mortgage loan.  If the interest rate on a loan is reset, the average prime offer rate as of the last date the interest rate on the loan is set before consummation must be used.

C.
Repayment Ability.  A creditor may not extend a higher-priced mortgage loan based on the value of the consumer’s collateral without regard to the consumer’s repayment ability as of consummation.  A creditor must follow HOEPA requirements to assess repayment ability.  (See below for changes to the HOEPA requirements regarding repayment ability.)

1.
Loan-By-Loan Application.  The Fed originally proposed that a creditor could not engage in a pattern or practice of doing so.  The July Rule applies the prohibition on an loan-by-loan basis.

D.
Prepayment Penalties.  A higher-priced mortgage loan may not include a prepayment  penalty (including the computation of an unearned interest refund by a method that is less favorable to the consumer than the actuarial method) unless certain conditions are satisfied.

1.
The penalty must be otherwise allowed by law, including HOEPA for HOEPA loans.

2.
Under the terms of the loan:

a.
The penalty may not apply after the two-year period following consummation.

b.
The penalty may not apply if the source of the prepayment funds is a refinancing by the creditor or an affiliate of the creditor.

c.
The amount of the periodic payment of principal or interest, or both, may not change during the four-year period following consummation.

i.
The Commentary includes examples of situations in which a payment change would and would not be considered a change for purposes of this condition.

A.
The Commentary for higher-priced loans includes examples with loans that provide for negative amortization, and also incorporates the payment change examples set forth in the Commentary for HOEPA loans.  (The Commentary notes that the HOEPA loan examples include a reference to a debt-to-income ratio condition that must be satisfied to contract for a prepayment penalty on a HOEPA loan but not a higher-priced mortgage loan.)

B.
The potential for negative amortization by itself does not preclude the use of a prepayment penalty, as long as the payment cannot change because of negative amortization during the first four years.

C.
Examples of payment changes that do not constitute a payment change for purposes of the condition include the following:

1.
A change in the amount of a periodic payment that is allocated to principal or interest that does not change the total amount of the periodic payment.

2.
The borrower’s actual unanticipated late payment, delinquency, or default.

3.
The borrower’s voluntary payment of additional amounts (for example when a consumer chooses to make a payment of interest and principal on a loan that only requires the consumer to pay interest).

ii.
In the preamble, the Fed advises the condition is not limited to loans for which the payment can increase but not decline.  There may not be a potential for a payment decrease or a payment increase during the first four years.

E.
Escrow for Property Taxes and Insurance.  A creditor may not extend a first lien higher-priced mortgage loan unless an escrow account is established before consummation for the payment of property taxes and the payment of premiums for mortgage-related insurance required by the creditor.  A creditor or servicer may permit a borrower to cancel an escrow account based on a written and dated request from the borrower that is received no earlier than 365 days after consummation.

1.
Examples of mortgage-related insurance include insurance:

a.
Against loss or damage to the property.

b.
Against liability arising out of the ownership or use of the property.

c.
Protecting the creditor against the consumer’s default or other credit loss.

2.
However, amounts for mortgage-related insurance must be escrowed only if the creditor requires the insurance.  If, for instance, the borrower obtains earthquake insurance or debt-protection insurance not required by the creditor, premiums for such insurance are not required to be escrowed.

3.
Escrow accounts are not required for loans secured by shares in a cooperative.

4.
Insurance premiums need not be escrowed for loans secured by condominium units if the condominium association has an obligation to the condominium unit owners to maintain a master insurance policy on the condominium units.  (An escrow still is required for taxes.)

F.
Evasion Prohibited. For credit that does not meet the definition of open-end credit, a creditor may not structure the mortgage loan as an open-end plan to evade the requirements applicable to higher-priced mortgage loans.  This prohibition already exists for HOEPA loans.

X.
Modification of HOEPA Loan Rules

A.
Prepayment Penalties.

1.
Additional Conditions For Exception.  The exception to the prohibition against prepayment penalties for HOEPA loans is revised to require that:

a.
The penalty may apply only during the two-year period following consummation.

b.
The amount of the periodic payment of principal or interest or both may not change during the four-year period following consummation.

i.
The Commentary includes examples of situations in which a payment change would and would not be considered a change for purposes of this condition.

ii.
The potential for negative amortization by itself does not preclude the use of a prepayment penalty, as long as the payment cannot change because of negative amortization during the first four years.

iii.
Examples of payment changes that do not constitute a payment change for purposes of the condition include the following:

A.
A change in the amount of a periodic payment that is allocated to principal or interest that does not change the total amount of the periodic payment.

B.
The borrower’s actual unanticipated late payment, delinquency, or default.

C.
The borrower’s voluntary payment of additional amounts (for example when a consumer chooses to make a payment of interest and principal on a loan that only requires the consumer to pay interest).

iv.
In the preamble, the Fed advises the condition is not limited to loans for which the payment can increase but not decline.  There may not be a potential for a payment decrease or a payment increase during the first four years.

2.
Conditions Applicable to Exception Before July Rule.  Under the conditions applicable to the exception that were in existence before the July Rule, a prepayment penalty is allowed on a HOEPA loan if:

a.
The penalty can be exercised only for the first five years.  This condition will be replaced by the new two-year limitation.

b.
The source of the prepayment funds is not a refinancing by the creditor or an affiliate of the creditor.  This statutory-based condition will remain.

c.
At consummation, the consumer’s total monthly debts, including amounts owed under the mortgage, do not exceed 50% of the consumer’s verified monthly gross income.  This statutory-based condition will remain, but the verification requirements are modified to incorporate the new repayment ability verification provisions addressed below. 

i.
The Commentary provides that the verification requirement does not require or permit a creditor to make an inquiry that would be prohibited by Regulation B under the Equal Credit Opportunity Act.

d.
The penalty must be allowed by other applicable law.  This statutory-based condition will remain.

B.
Repayment Ability.
1
Scope.  The repayment ability provisions are revised.  As noted above, the repayment ability provisions apply to both HOEPA loans and higher-priced mortgage loans.  In this portion of the summary, loans subject to the repayment ability provisions are referred to as “covered loans”. 

a.
HOEPA and Higher-Priced Loan General Exclusions.  The credit transactions excluded from the HOEPA loan and the higher-priced mortgage loan categories differ.  Specifically:

i.
HOEPA loans do not include purchase-money loans, reverse mortgage loans and home equity lines of credit.

ii.
Higher-priced mortgage loans do not include construction-only loans, temporary or bridge loans with terms not exceeding 12 months, reverse mortgage loans and home equity lines of credit.

b.
Special HOEPA Exclusion for Repayment Ability.  Temporary or bridge loans with terms not exceeding 12 months are not subject to the repayment ability requirements even if they are HOEPA loans.

2.
Repayment Ability Determination.  The July Rule prohibits with any covered loan the extension of credit based on the value of the consumer’s collateral without regard to the consumer’s repayment ability as of consummation, including the consumer’s current and reasonably expected income, employment, assets other than the collateral, current obligations and mortgage-related obligations (including tax, insurance and similar expenses).

a.
Loan-By-Loan Requirement.  Thus, the pre-July Rule prohibition for HOEPA loans that a creditor not engage in a pattern or practice of making covered loans without regard to the consumer’s repayment ability is replaced with a prohibition against making any covered loan without regard to the consumer’s repayment ability.

b.
Income and/or Assets Basis.  A creditor may base its determination of repayment ability on current or reasonably expected income from employment or other sources, on assets other than the collateral, or both.

c.
Types of Income or Assets.  Any current or reasonably expected assets or income may be considered by the creditor, except the collateral itself.  For example, a creditor may use information about current or expected salary, wages, bonus pay, tips and commissions.  Employment may be full-time, part-time, seasonal, irregular, military, or self-employment.  Other sources of income could include interest or dividends, retirement benefits, public assistance, and alimony, child support or separate maintenance payments.  A creditor may also take into account assets such as savings accounts or investments that the consumer can or will be able to use.

d.
Repayment Ability as of Consummation.  The requirement to determine repayment ability applies as of consummation.  The Commentary provides that the determination is based on facts and circumstances known to the creditor as of consummation.  In general, a creditor does not violate the repayment verification requirement if a consumer defaults because of a significant reduction in income, for example a job loss, or a significant obligation, for example an obligation arising from a major medical expense, that occurs after consummation.  If a creditor has knowledge as of consummation of reductions in income—for example if consumer’s written application states that the consumer plans to retire within 12 months without obtaining new employment, or states that the consumer will transition from full-time to part-time employment—the creditor must consider that information.

3.
Verification of Income, Assets and Obligations.  The July Rule requires that a creditor verify the consumer’s repayment ability for each covered loan by verifying the amounts of income and assets relied on to determine repayment ability through the consumer’s W-2 form, tax returns, payroll receipts, financial institution records or other third party documents that provide reasonably reliable evidence of the consumer’s income or assets, and verifying the consumer’s current obligations.

a.
Income and Assets Relied On.  The requirement to verify income and assets relied on, and verify a consumer’s obligations, applies to each covered loan. 

i.
A creditor does not have to verify income or assets stated by the consumer that are not relied on by the creditor in making the repayment ability determination.

ii.
If two persons jointly apply for credit and both list income or assets on the application, the creditor must verify repayment ability with respect to both applicants unless the creditor relies only on the income or assets of one of the applicants in determining repayment ability.  

b.
Expected Income.  If a creditor relies on expected income, the expectation must be reasonable and it must be verified with third-party documents that provide reasonably reliable evidence of the consumer’s expected income.  For example, if the creditor relies on an expectation that a consumer will receive an annual bonus, the creditor may verify the basis for that expectation with documents that show the consumer’s past annual bonuses, and the expected bonus must bear a reasonable relationship to past bonuses.  Similarly, if the creditor relies on a consumer’s expected salary following receipt of an educational degree, the creditor may verify that expectation with a written statement from an employer indicating that the consumer will be employed upon graduation at a specified salary.  

c.
Current Obligations.  The current obligations of the consumer include, among other obligations, another credit obligation of which the creditor has knowledge, that is undertaken prior to or at consummation of the transaction and secured by the same dwelling that secures the covered loan.

i.
For example, when a covered loan is a first lien loan for the purchase of a home, a creditor must consider a “piggyback” second lien transaction of which the creditor has knowledge that is used to finance part of the down payment on the home.

ii.
As noted above, the creditor must consider the consumer’s mortgage-related obligations, including tax, insurance and similar expenses.  Similar expenses include homeowners’ association dues and condominium or cooperative fees.

d.
Loans With Discounted Introductory Rates, Non-Amortizing Payments or Negatively Amortizing Payments.  The Commentary provides that when a credit agreement determines a consumer’s initial payments using a temporarily discounted interest rate or permits the consumer to make initial payments that are non-amortizing or negatively amortizing, the creditor may determine repayment ability using the assumptions provided for in Section 226.34(a)(4)(iv).  Such Section sets forth the following two factors:  (i) the regular periodic payments for the first seven years would cause the principal balance to increase and (ii) the term of the loan is less than seven years and the regular periodic payments when aggregated do not fully amortize the outstanding principal balance.  (If one or both of the factors apply with respect to a loan, a creditor may not rely on the presumption of compliance that is addressed below.)  Note, negative amortization is permitted for a higher-priced mortgage loan, but not for a HOEPA loan.

e.
No Override of Regulation B.  The repayment verification requirement does not require or permit a creditor to make inquiries or verifications that are prohibited by Regulation B under the Equal Credit Opportunity Act.

4.
Specific Income and Asset Verification Details.

a.
W-2.  A creditor may verify a consumer’s income using a consumer’s W-2, or any similar IRS Forms used for reporting wages and tax withholding.  A creditor also may use an electronic retrieval service for obtaining a consumer’s W-2.

b.
Tax Returns.  A creditor may verify a consumer’s income or assets using a consumer’s tax return.  A creditor also may use IRS Form 4506 “Request for Copy of Tax Return,” Form 4506-T “Request for Transcript of Tax Return,” or Form 8821 “Tax Information Authorization,” or any similar IRS Forms used for obtaining tax return information directly from the IRS, to verify the consumer’s income or assets.  A creditor also may use an electronic retrieval service for obtaining tax return information.

c.
Other Third Party Documentation.  Creditors may verify income and assets using documents produced by third parties.  Creditors may not rely on information provided orally by third parties, but may rely on correspondence from a third party, such as by letter or email.  The creditor may rely on any third-party document that provides reasonably reliable evidence of the consumer’s income or assets.

i.
For example, creditors may verify the consumer’s income using receipts from a check cashing or remittance service, or by obtaining a written statement from the consumer’s employer that states the consumer’s income.

ii.
In the preamble, the Fed advises that creditors are permitted to rely on documents provided directly by the consumer so long as those documents provide reasonably reliable evidence of the consumer’s income or assets.

A.
The Fed further states in the preamble that a consumer who provided false documentation to the creditor, and who wished to bring a claim against the creditor, would have to demonstrate that the creditor reasonably should not have relied on the document.  If the only fact that made the document unreliable was the consumer’s having provided false information without the creditor’s knowledge, it would not have been unreasonable for the creditor to rely on that document.

d.
Consumer-Specific Information.  Creditors must verify a consumer’s income or assets using information that is specific to the individual consumer.  Creditors may use third-party databases that contain individual-specific data about a consumer’s income or assets, such as a third-party database service used by the consumer’s employer for the purpose of centralizing income verification requests, so long as the information is reasonably current and accurate.  Information about average incomes for the consumer’s occupation in the consumer’s geographic location or information about average incomes paid by the consumer’s employer, however, would not be specific to the individual consumer.

e.
Additional Extension of Credit To Same Consumer.  A creditor that has made a loan to a consumer and is refinancing or extending new credit to the same consumer need not collect from the consumer a document the creditor previously obtained if the creditor has no information that would reasonably lead the creditor to believe that document has changed since it was initially collected.

i.
For example, if the creditor has obtained the consumer’s 2006 tax return to make a home purchase loan in May 2007, the creditor may rely on the 2006 tax return if the creditor makes a home equity loan to the same consumer in August 2007.  Similarly, if the creditor has obtained the consumer’s bank statement for May 2007 in making the first lien loan, the creditor may rely on that bank statement for that month in making the subsequent loan in August 2007.   

5.
Specific Obligation Verification Details.  

a.
Credit Report.  A credit report may be used to verify current obligations.  A creditor report, however, might not reflect an obligation that a consumer has listed on an application.  The creditor is responsible for considering such an obligation, but the creditor is not required to independently verify the obligation.  Similarly, a creditor is responsible for considering certain obligations undertaken just before or at consummation of the transaction and secured by the same dwelling that secures the transaction (for example, a “piggyback” loan), of which the creditor knows, even if not reflected on a credit report.

6.
Affirmative Defense.  An affirmative defense is added under which a creditor does not violate the requirement to verify income and assets relied on if such income and assets are not materially greater than the amounts of the consumer’s income or assets that the creditor could have verified (consistent with the verification requirement) at the time of consummation.

a.
Example.  For example, if a creditor determines a consumer’s repayment ability by relying on the consumer’s annual income of $40,000 but fails to obtain documentation of that amount before extending the credit, the creditor will not have violated the requirement to determine repayment ability if the creditor later obtains evidence that would satisfy the requirement to verify income relied upon, such as tax return information, showing that the creditor could have documented, at the time the loan was consummated, that the consumer had an annual income not materially less than $40,000.

b.
Not Materially Greater.  Amounts of income or assets relied upon are not materially greater than amounts that could have been verified at consummation if relying on the verifiable amounts would not have altered a reasonable creditor’s decision to extent credit or the terms of the credit.

i.
The Fed advises in the preamble that the burden is on the lender to provide that its non-compliance was immaterial.  The Fed also states that the defense is not likely to be helpful to a creditor in the case of compliance examinations because there will not be an opportunity in that context for the creditor to determine the borrower’s actual income.

7.
Presumption of Compliance.  

a.
Nature.  The July Rule contains a presumption that a creditor complied with the repayment ability assessment requirement if the creditor follows specified procedures.

i.
If a creditor does not follow the procedures then the creditor’s compliance is determined based on all of the facts and circumstances without a presumption of compliance or violation.

A.
The procedures include the repayment ability verification requirements and additional procedures.  Creditors do not have to comply with additional procedures if they do not wish to qualify for the presumption.

ii.
The consumer may rebut the presumption with evidence that the creditor disregarded repayment ability even though it followed the procedures.  For example, evidence of a very high debt-to-income ratio and very limited residual income could be sufficient to rebut the presumption, depending on all of the facts and circumstances.

b.
Procedures.  A creditor is presumed to have complied with the repayment ability assessment requirement if the creditor:

i.
Verifies the consumer’s repayment ability through compliance with the verification of income, assets and obligations requirements.

ii.
Determines repayment ability based on the largest payment of principal and interest scheduled in the first seven years following consummation, and taking into account current obligations and mortgage-related obligations.

A.
The Commentary provides examples of how to determine the maximum scheduled payment in the first seven years of a loan.

iii.
Assesses the consumer’s repayment ability based on at least one of the following:

A.
Total debt to income ratio.

B.
Remaining income after payment of debt.

1.
To determine whether to classify particular inflows or obligations as “income” or “debt,” creditors may look to widely accepted governmental and non-governmental underwriting standards including, for example, those set forth in the Federal Housing Administration’s handbook on Mortgage Credit Analysis for Mortgage Insurance on One- to Four-Unit Mortgage Loans.  (The current version of the handbook is HUD Handbook 4155.1 REV-5.)

c.
Exclusion.  The presumption is not available if:

i.
Negative Amortization.  The regular periodic payments for the first seven years would cause the principal balance to increase.

ii.
Not Fully Amortizing.  The term of the loan is less than seven years and the regular periodic payments when aggregated do not fully amortize the outstanding principal balance.

A.
If a creditor is unconditionally obligated to renew a balloon loan at the consumer’s option, or is obligated to renew subject to conditions within the consumer’s control, the full term resulting from the renewal is the relevant term for purposes of the balloon loan exclusion.  (Commentary Section 17(c)(1)-11 provides guidance on conditions within a consumer’s control.)

XI.
Advertising—General 
A.
Background.  As noted above, the July Rule contains prohibitions against certain deceptive advertising practices adopted under the Fed’s Section 129(l)(2) authority, and advertising requirements for open-end and closed-end credit advertisements adopted under the Fed’s Section 105(a) general regulation authority and also the Fed’s Section 122 authority to require clear and conspicuous disclosure of required information.  The requirements adopted under Section 105(a) and Section 122 provide for more complete disclosures regarding rates and payments in a clear and conspicuous manner.  In particular, the new requirements are intended to regulate the disclosure of rates and payments to ensure that low promotional or teaser rates or payments are not given undue emphasis.  Advertisements occurring on or after October 1, 2009 must comply with the new requirements.  For example, a radio advertisement occurs on the date it is first broadcast, and a solicitation occurs on the date it is mailed to the consumer.

​B.
Prohibited Practices—Closed-End Credit.  Rules adopted under Section 129(l)(2) prohibit the seven deceptive or misleading advertising practices in connection with closed-end credit secured by a dwelling.  Please see Section VII.B above for a discussion of the prohibited practices. 

XII.
Advertising—Disclosure Requirements, Closed-End Advertisements.  The summary below addresses both new advertising requirements and certain existing requirements to provide a better overall view of advertising requirements as of October 1, 2009.

A.
Clear and Conspicuous Standards.
1.
General.  The advertising requirements in Regulation Z Section 226.24 are subject to the general clear and conspicuous standard for closed-end credit transactions; however, there are specific clear and conspicuous format requirements applicable to rate and payment disclosures for dwelling-secured advertisements.  The advertising requirements do not set forth specific rules for the format of the necessary disclosures, except for the specific clear and conspicuous format requirements applicable to rate and payment disclosures for dwelling-secured advertisements.  Aside from such specific clear and conspicuous format requirements, the credit terms do not have to be printed in a certain type size nor need they appear in any particular place in the advertisement.

2.
Rate Disclosure Requirements.  For purposes of dwelling-secured credit, to satisfy the clear and conspicuous disclosure standard for the required rate disclosures the required rate information must be disclosed with equal prominence and in close proximity to any advertised rate that triggered the required disclosures.

a.
The annual percentage rate may be disclosed with greater prominence than the other information.

b.
The required rate information is: 

i.
In close proximity to the advertised rate if it is immediately next to or directly above or below the advertised rate (but not in a footnote), without any intervening text or graphical displays.

ii.
Equally prominent with the advertised rate if it is in the same type size as the advertised rate.

3.
Payment Disclosure Requirements.  For purposes of dwelling-secured credit, to satisfy the clear and conspicuous disclosure standard for the required payment disclosures the required payment information, except for the tax and insurance information, must be disclosed with equal prominence and in close proximity to any advertised payment that triggered the required disclosures, and the required tax and insurance information must be disclosed with prominence and in close proximity to the advertised payments.

a.
The required payment information is: 

i.
In close proximity to the advertised payment if it is immediately next to or directly above or below the advertised payment (but not in a footnote), without any intervening text or graphical displays.

ii.
Equally prominent with the advertised payment if it is in the same type size as the advertised payment.

4.
Internet Advertisements.   To satisfy the clear and conspicuous disclosure standard for visual text advertisements on the Internet for dwelling-secured credit, the required disclosures may not be obscured by techniques such as graphical displays, shading, coloration, or other devices and must comply with all other requirements for clear and conspicuous disclosures under Regulation Z Section 226.24.

5.
Televised Advertisements.   To satisfy the clear and conspicuous disclosure standard for purposes of the rate and payment advertising requirements for dwelling-secured credit in the context of visual text advertisements on television (including when the alternative television disclosure method is used), the required disclosures (i) may not be obscured by techniques such as graphical displays, shading, coloration, or other devices, (ii) must be displayed in a manner that allows for a consumer to read the information required to be disclosed, and (iii) must comply with all other requirements for clear and conspicuous disclosures under Regulation Z Section 226.24.

a.
Example.  For example, very fine print in a television advertisement would not meet the clear and conspicuous standard if consumers cannot see and read the information required to be disclosed.

6.
Oral Advertisements.  To satisfy the clear and conspicuous disclosure standard for purposes of the rate and payment advertising requirements for dwelling-secured credit in the context of oral advertisements for dwelling-secured credit, whether by radio, television, or other medium (including when the alternative television disclosure method is used), the required disclosures must be given at a speed and volume sufficient for a consumer to hear and comprehend them.

a.
Example.  For example, information stated very rapidly at a low volume in a radio or television advertisement would not meet the clear and conspicuous standard if consumers cannot hear and comprehend the information required to be disclosed.

b.
Comprehend—Not Understand.  The Fed advises in the preamble that “comprehend’ means that the disclosures must be intelligible to consumers, not that the advertisers must ensure that consumers understand the meaning of the disclosures.

B.
Additional Disclosures if Trigger Term Used.

1.
Trigger Terms.  In a mortgage loan advertisement the following terms are often called “trigger terms” because they trigger the need to provide additional information:

a.
The number of payments or period of repayment.

b.
The amount of any payment.

c.
The amount of any finance charge. 

2.
Additional Disclosures.  If a mortgage loan advertisement contains a trigger term, the advertisement must state the following, as applicable, and an example of one or more typical extensions of credit with a statement of all the terms applicable to each may be used:

a.
The terms of repayment that reflect the payment obligations over the full term of the loan, including any balloon payment.

b.
The annual percentage rate, using that term, and when applicable, a statement that the rate may increase after consummation.

(There are special rules regarding the disclosure of rates and payments in advertisements for dwelling-secured credit, which are addressed below.)

3.
Television and Radio Advertisements. 

a.
Alternative Disclosure Methods.  If a radio or television advertisement includes a trigger term (i.e., for a mortgage loan, the number of payments or period of repayment, the amount of any payment or the amount of any finance charge), the creditor would have the option to:

i.
Include the information required for a non-radio or television advertisement based on the use of a trigger term; or

ii.
Include in the advertisement:

A.
The annual percentage rate, using that term, and when applicable, a statement that the rate may increase after consummation.
B.
A toll-free telephone number along with a reference that such number may be used by consumers to obtain additional cost information.  (Instead of a toll-free number, a number that permits the consumer to reverse the phone charges when calling for information may be used.)

b.
Telephone Alternative.  If the telephone alternative is used:

1.
Statement Accompanying Telephone Number.  In addition to providing a telephone number, the advertisement must include language indicating that disclosures are available by calling the telephone number, such as “call 1-800-000-0000 for details about credit costs and terms.”

2.
Multi-Purpose Telephone Number.  When an advertised telephone number provides a recording, disclosures regarding the credit cost and terms information should be provided early in the sequence to ensure that the consumer receives the required disclosures.  For example, in providing several options, such as directions to the advertiser’s place of business, the option allowing a consumer to request credit cost and terms disclosures should be provided early in the telephone message to ensure that the option to request the disclosures is not obscured by other information.  

C.
Finance Charge—Annual Percentage Rate.  If an advertisement states a rate of finance charge, it must state the rate as an “annual percentage rate,” using that term.  If the rate may increase after consummation, this fact must be stated.  For dwelling-secured credit, an advertisement may not state any other rate, except that a simple annual rate that is applied to the unpaid balance may be stated in conjunction with, but not more conspicuously than, the annual percentage rate.

1.
For example, in an advertisement for dwelling-secured credit a simple annual interest rate may be shown in the same type size as the annual percentage rate, subject to the rate disclosure requirements.

2.
A simple annual interest rate that is applied to the unpaid balance is the rate at which interest is accruing, and not a rate lower than the rate at which the interest is accruing, such as an effective rate, payment rate or qualifying rate.

D.
Discounted Variable Rate Transactions.  For a discounted variable rate transaction, the advertised annual percentage rate must be computed in accordance with the rules for computing the annual percentage rate in such transactions for the TIL disclosures (which rules provide for the calculation of a composite annual percentage rate).

1.
The advertisement may promote the availability of the initial rate reduction by advertising the reduced simple interest rate, provided that the advertisement shows with equal prominence and in close proximity the limited term for which the reduced rate applies and the annual percentage rate that will apply after the term of the initial rate reduction expires in accordance with the rate disclosure requirements.

2.
Limits or caps on periodic rate or payment adjustments do not have to be disclosed.

3.
An advertisement may show the effect of the discount on the payment schedule for the discount period, although this will trigger additional disclosures (see below).

E.
Balloon Payments  

1.
Balloon Payment Will Result.  If a balloon payment will occur when the consumer makes only the minimum payments specified in the advertisement, the advertisement must state with equal prominence and in close proximity to the minimum payment statement the amount and timing of the balloon payment that will result if the consumer makes only the minimum payments for the maximum period of time that the consumer is permitted to make such payments.

2.
Balloon Payment Definition.  A balloon payment results if paying the minimum payments does not fully amortize the outstanding balance by a specified date or time, usually the end of the term of the loan, and the consumer is required to repay the entire outstanding balance at such time.  (If the final scheduled payment of a fully amortizing loan is not greater than two times the amount of any other regularly scheduled payment, the final payment need not be disclosed.)

F.
Tax Implications.  To implement changes required by the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, the July Rule adds the following:

If an advertisement distributed in paper form or through the Internet (rather than by radio or television) is for a home-equity plan secured by the consumer’s principal dwelling, and the advertisement states that the advertised extension of credit may exceed the fair market value of the dwelling, the advertisement must clearly and conspicuously state that:

1.
The interest on the portion of the credit extension that is greater than the fair market value of the dwelling is not tax deductible for federal income tax purposes; and

2.
The consumer should consult a tax adviser for further information regarding the deductibility of interest and charges.

G.
Buydowns.  

1.
Rate.  The reduced simple interest rate resulting from a buydown may be advertised, if the advertisement shows the limited term for which the reduced rate applies and states the simple interest rate applicable to the balance of the term.  The annual percentage rate must be computed in accordance with the rules for computing the annual percentage rate with a buydown for the TIL disclosures.

2.
Payment.  An advertisement may show the effect of the buydown on the payment schedule, although this will trigger additional disclosures (see below).  Under the pre-July Rule, the lower payment resulting from a buydown could be included in an advertisement without triggering the need to provide additional disclosures.

H.
Special Rate Disclosure Requirements for Dwelling-Secured Advertisements.

1.
Scope.  Special rate disclosure requirements apply to advertisements for dwelling-secured loans, including promotional materials that accompany applications.  The requirements do not apply to television or radio advertisements.

2.
General.  If an advertisement for dwelling-secured credit states a simple annual rate of interest and more than one simple annual rate of interest will apply over the term of the advertised loan, the advertisement must disclose in a clear and conspicuous manner:

a.
Each simple annual rate of interest that will apply.  In variable rate transactions, a rate determined by adding an index and margin must be disclosed based on a reasonably current index and margin.

b.
The period of time during which each simple annual rate of interest will apply.

c.
The annual percentage rate for the loan.  If such rate is variable, the advertised annual percentage rate must be computed in accordance with requirements to compute the annual percentage rate for TIL disclosures in such transactions.  The rules include the requirements to compute a composite annual percentage rate with discounted and premium rate transactions.
3.
Rate Reduction.  If a loan has a provision under which the rate will decrease upon the occurrence of some event, such as if the consumer makes a series of payments on time, the creditor need not assume that the provision, by itself, means that more than one simple annual rate of interest will apply to the loan.  For example:

a.
Fixed Rate Conversion Loan.  If the loan program permits the borrower to convert a variable rate loan to a fixed rate loan, the creditor need not assume that the option, by itself, means that more than one simple annual rate of interest will apply to the loan.

b.
Preferred Rate Loan.  If a loan has a preferred rate provision under which the rate will increase upon the occurrence of some event, such as the borrower leaving the employ of the creditor, closing an existing deposit account with the creditor, or revoking an election to make automated payments, the creditor need not assume that the option, by itself, means that more than one simple annual rate of interest will apply to the loan.

4.
Discounted Variable Interest Rates.  If the simple annual rate that applies at consummation is not based on the index and margin used to make subsequent rate adjustments over the term of the loan, then there is more than one simple annual rate of interest and the requirements to disclose each simple rate apply.

5.
Comparisons in Advertisements.  When making any comparison in an advertisement between actual or hypothetical credit rates and rates available under the advertised product, the advertisement must state all applicable rates for the advertised product and the time periods for which those rates will apply.

6.
Reasonably Current Index and Margin.  For purposes of the rate disclosure requirements, an index and margin are considered reasonably current if:

a.
Direct Mail Advertisements.   For direct mail advertisements, the index and margin were in effect within 60 days before mailing.

b.
Electronic Advertisements.  For advertisements in electronic form, the index and margin were in effect within 30 days before the advertisement is sent to the consumer’s email address, or in the case of an advertisement made on an Internet web site, when viewed by the public.

c.
Printed Public Advertisements. For printed advertisements made available to the general public, including ones contained in a catalog, magazine, or other generally available publication, the index and margin were in effect within 30 days before printing.

7.
Envelope and Banner/Pop-Up Ad Exclusion.  The rate disclosure requirements do not apply to an envelope in which an application or solicitation is mailed, or to a banner advertisement or pop-up advertisement linked to an application or solicitation provided electronically.

I.
Special Payment Disclosure Requirements for Dwelling-Secured Advertisements.

1.
Scope.  Special payment disclosure requirements apply to advertisements for dwelling-secured loans, including promotional materials that accompany applications.  The requirements do not apply to television or radio advertisements.

2.
General.  If an advertisement for dwelling-secured credit states the amount of any payment, the advertisement must disclose in a clear and conspicuous manner:

a.
The amount of each payment that will apply over the term of the loan, including any balloon payment.  In variable rate transactions, payments that will be determined based on the application of the sum of an index and margin must be disclosed based on a reasonably current index and margin.

b.
The period of time during which each payment will apply.

c.
In an advertisement for a first lien dwelling-secured loan, the fact that the payments do not include amounts for taxes and insurance premiums, if applicable, and that the actual payment obligation will be greater.

3.
Comparisons in Advertisements.  When making any comparison in an advertisement between actual or hypothetical credit payments and payments available under the advertised product, the advertisement must state all applicable payments for the advertised product and the time periods for which those payments will apply.

4.
Envelope and Banner/Pop-Up Ad Exclusion.  The payment disclosure requirements do not apply to an envelope in which an application or solicitation is mailed, or to a banner advertisement or pop-up advertisement linked to an application or solicitation provided electronically.

XIII.
Advertising—Disclosure Requirements, HELOC Advertisements.  The summary below addresses both new advertising requirements and certain existing requirements to provide a better overall view of the advertising requirements as of October 1, 2009.

A.
Clear and Conspicuous Standards.
1.
General.  The advertising requirements in Regulation Z Section 226.16 are subject to the general clear and conspicuous standard for open-end credit transactions; however, there are specific clear and conspicuous format requirements applicable to promotional rate disclosures for HELOCs.  The advertising requirements do not set forth specific rules for the format of the necessary disclosures, except for the specific clear and conspicuous format requirements for the disclosure of promotional rates in HELOC advertisements.  Aside from such specific clear and conspicuous format requirements, the credit terms do not have to be printed in a certain type size nor need they appear in any particular place in the advertisement.

2.
HELOCs—Promotional Rates and Payments.  Please see Section XIII.G below regarding promotional rates and payments.

3.
HELOCs—Internet Advertisements.   To satisfy the clear and conspicuous disclosure standard for visual text advertisements on the Internet for HELOCs, the required disclosures may not be obscured by techniques such as graphical displays, shading, coloration, or other devices, and must comply with all other requirements for clear and conspicuous disclosures for HELOC advertisements under Regulation Z Section 226.16(d).

4.
HELOCs—Televised Advertisements.  To satisfy the clear and conspicuous disclosure standard for HELOC advertisements under Regulation Z Sections 226.16(d) and (e) in the context of visual text advertisements on television, the required disclosures (i) may not be obscured by techniques such as graphical displays, shading, coloration, or other devices, (ii) must be displayed in a manner that allows for a consumer to read the information required to be disclosed, and (iii) must comply with all other requirements for clear and conspicuous disclosures for HELOC advertisements under Regulation Z Section 226.16(d).

a.
Example.  For example, very fine print in a television advertisement would not meet the clear and conspicuous standard if consumers cannot see and read the information required to be disclosed.

5.
HELOCs—Oral Advertisements.  To satisfy the clear and conspicuous disclosure standard for purposes of the advertising requirements for HELOC advertisements under Regulation Z Sections 226.16(d) and (e) in the context of oral advertisements for HELOCs, whether by radio, television, the Internet or other medium, the required disclosures must be given at a speed and volume sufficient for a consumer to hear and comprehend them.

a.
Example.  For example, information stated very rapidly at a low volume in a radio or television advertisement would not meet the clear and conspicuous standard if consumers cannot hear and comprehend the information required to be disclosed.

b.
Comprehend—Not Understand.  The Fed advises in the preamble that “comprehend’ means that the disclosures must be intelligible to consumers, not that the advertisers must ensure that consumers understand the meaning of the disclosures.

B.
HELOCs—Additional Disclosures if Trigger Term Used.

1.
Trigger Terms.  In a HELOC advertisement the following terms are often called “trigger terms” because they trigger the need to provide additional information:

a.
The periodic rate or annual percentage rate.

b.
When the finance charge begins to accrue.

c.
The method of determining the balance on which the finance charge is computed.

d.
The method of determining the finance charge.

e
The amount of any non-finance charge.

f.
The payment terms.

2.
Additional Disclosures.  If an advertisement for a HELOC includes a trigger term, the advertisement also must set forth:

a.
Any minimum, fixed, transaction, activity or similar charge that could be imposed.

b.
Any loan fee that is a percentage of the credit limit under the plan and an estimate of any other fees imposed for opening the plan, stated as a single dollar amount or a reasonable range.

c.
Any periodic rate that may be applied, expressed as an annual percentage rate.

d.
Any membership or participation fee that could be imposed.

e.
If the plan provides for a variable periodic rate:

i.
A statement of that fact.

ii.
The maximum annual percentage rate that may apply.

iii.
If the initial annual percentage rate is not based on the index and margin used to make future rate adjustments, the period of time the initial rate is in effect and a reasonably current annual percentage rate that is based on the index and margin.

3.
Television and Radio Advertisements.

a.
Alternative Disclosure Methods.  If a radio or television advertisement includes a trigger term, the creditor would have the option to:

i.
Include the information required for a non-radio or television HELOC advertisement based on the use of a trigger term; or

ii.
Include in the advertisement:

a.
Any periodic rate that is used to compute the finance charge, expressed as an annual percentage rate.

b.
If the plan provides for a variable periodic rate, a statement of that fact.

c.
A toll-free telephone number along with a reference that such number may be used by consumers to obtain additional cost information.  (Instead of a toll-free number, a number that permits the consumer to reverse the phone charges when calling for information may be used.)

b.
Telephone Alternative.  If the telephone alternative is used:

i.
Statement Accompanying Telephone Number.  In addition to providing a telephone number, the advertisement must include language indicating that disclosures are available by calling the telephone number, such as “call 1-800-000-0000 for details about credit costs and terms.”

ii.
Multi-Purpose Telephone Number.  When an advertised telephone number provides a recording, disclosures regarding the credit cost and terms information should be provided early in the sequence to ensure that the consumer receives the required disclosures.  For example, in providing several options, such as directions to the advertiser’s place of business, the option allowing a consumer to request credit cost and terms disclosures should be provided early in the telephone message to ensure that the option to request the disclosures is not obscured by other information.  

c.
Included in General Open-End Rule.  The Fed’s general open-end credit proposal issued in June 2007 contained this alternative for non-home-secured, open-end credit advertisements, and the Fed adopted the alternative in the January 2009 final version of the revised open-end credit rules.

C.
HELOCs—Periodic Rate and Annual Percentage Rate.
1.
General.  When a periodic rate is set forth in an advertisement, the corresponding APR also must be shown.

D.
HELOCs—Discounted and Premium Initial Rates.
1.
Pre-July Rule.  Under the pre-July Rule, if an advertisement for a HELOC states an initial APR that is not based on the index and margin used to make later rate adjustments in a variable-rate plan, the advertisement also must state:

a.
With equal prominence to the initial rate, the period of time that the rate will be in effect; and

b.
A reasonably current APR that would have been in effect using the index and margin.

2.
July Rule.  Under the July Rule, both the period of time that the initial rate will be in effect and the reasonably current APR based on the index and margin must be disclosed with equal prominence and in close proximity to the initial rate.  Please see Section XIII.G.3.c.iii. below regarding the reasonably current standard. 

E.
HELOCs—Balloon Payment.

1.
Pre-July Rule.

a.
Balloon Payment May Result.  Under the pre-July Rule, if an advertisement for a HELOC contains a statement about any minimum periodic payment, the advertisement also must state, if applicable, that a balloon payment may result.

b.
Balloon Payment Will Result.  Pursuant to the Commentary, if a balloon payment will result if the consumer makes only the minimum payments, the advertisement must state that a balloon payment will (and not may) result.

2.
July Rule.

a.
Balloon Payment May Result.  Under the July Rule if an advertisement contains a statement of any minimum periodic payment and a balloon payment may result if only the minimum periodic payments are made, even if such a payment is uncertain or unlikely, the advertisement also must state, with equal prominence and in close proximity to the minimum periodic payment statement, that a balloon payment may result, if applicable.

b.
Balloon Payment Will Result.  Under the July Rule if a balloon payment will occur when the consumer makes only the minimum payments required under the plan, an advertisement that contains any statement of any minimum periodic payment also must state with equal prominence and in close proximity to the minimum periodic payment statement:

i.
That a balloon payment will result.

ii.
The amount and timing of the balloon payment that will result if the consumer makes only the minimum payments for the maximum period of time that the consumer is permitted to make such payments.

3.
Balloon Payment Definition.  The July Rule provides that a balloon payment results if paying the minimum periodic payments does not fully amortize the outstanding balance by a specified date or time, and the consumer is required to repay the entire outstanding balance at such time.

F.
HELOCs—Tax Implications.
1.
Pre-July Rule.  Under the pre-July Rule, an advertisement that states that any interest expense incurred under the home-equity plan is or may be tax deductible may not be misleading in this regard. 

2.
July Rule—Bankruptcy Act.  To implement changes required by the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, the July Rule adds the following:


If an advertisement distributed in paper form or through the Internet (rather than by radio or television) is for a home-equity plan secured by the consumer’s principal dwelling, and the advertisement states that the advertised extension of credit may exceed the fair market value of the dwelling, the advertisement must clearly and conspicuously state that:

a.
The interest on the portion of the credit extension that is greater than the fair market value of the dwelling is not tax deductible for federal income tax purposes; and

b.
The consumer should consult a tax adviser for further information regarding the deductibility of interest and charges. 

G.
HELOCs—Promotional Rates and Payments.

1.
Background.  In its June 2007 general open-end credit proposal, the Fed proposed introductory rate advertising requirements for non home-secured credit.  In the proposed version of the July Rule, the Fed included requirements regarding advertising HELOCs with introductory rates and payments.  In May 2008 the Fed re-proposed rules for non home-secured credit that replaced the term “introductory” with the term “promotional”.  For HELOCS, the July Rule uses the concept of promotional rates and payments instead of introductory rates and payments.  The final version of the rules for non home-secured open-end credit adopted in January 2009 by the Fed also uses the concept of promotional rates and payments instead of introductory rates and payments.

2.
Definitions.

a.
Promotional Rate.  The term “promotional rate” is defined to mean, in a variable-rate plan, any annual percentage rate that is not based on the index and margin that will be used to make rate adjustments under the plan, if that rate is less than a reasonably current annual percentage rate that would be in effect under the index and margin that will be used to make rate adjustments under the plan.

b.
Promotional Payment.  The term “promotional payment” is defined to mean:

i.
For a variable-rate plan, any payment applicable for a promotional period that:

A.
Is not derived by applying the index and margin to the outstanding balance when such index and margin will be used to determine other minimum payments under the plan; and

B.
Is less than other minimum payments under the plan derived by applying a reasonably current index and margin that will be used to determine the amount of such payments, given an assumed balance.

ii.
For a plan other than a variable-rate plan, any minimum payment applicable for a promotional period if that payment is less than other payments required under the plan given an assumed balance.

c.
Promotional Period.  A “promotional period” is defined as a period of time, less than the full term of the loan, that the promotional rate or promotional payment may be applicable. 

3.
Stating the Promotional Period and Post-Promotional Rate or Payments.  If any annual percentage rate that may be applied to a plan is a promotional rate, or if any payment applicable to a plan is a promotional payment, the following must be disclosed (other than in a television or radio advertisement) in a clear and conspicuous manner with equal prominence and in close proximity to each listing of the promotional rate or payment:

a.
The period of time during which the promotional rate or promotional payment will apply.

b.
In the case of a promotional rate, any annual percentage rate that will apply under the plan. (If such rate is variable, the annual percentage rate must be disclosed in accordance with the accuracy standards in Regulation Z Section 226.5b or 226.16(b)(1)(ii), as applicable.  Note, the reference to Section 226.16(b)(1)(ii) is to the section as amended by the January 2009 general open-end credit rule that becomes effective on July 1, 2010.  Before then, the corresponding provision is set forth in Section 226.16(b)(2).)

c.
In the case of a promotional payment, the amounts and time periods of any payments that will apply under the plan.  In variable-rate transactions, payments that will be determined based on application of an index and margin must be disclosed based on a reasonably current index and margin.

i.
Clear and Conspicuous.  The required information regarding promotional rates and payments is clear and conspicuous if the information is disclosed with equal prominence and in close proximity to the promotional rate or payment to which it applies.  

ii.
Equal Prominence and Close Proximity.  The required information is: 

A.
In close proximity to the promotional rate or payment if it is immediately next to or directly above or below the promotional rate or payment (but not in a footnote), without any intervening text or graphical displays.

B.
Equally prominent with the promotional rate or payment if it is in the same type size as the promotional rate or payment.

iii.
Reasonably Current Index and Margin.  For purposes of the promotional rate and payment provisions and also the discount and premium rate provisions, an index and margin are considered reasonably current if:

A.
Direct Mail Advertisements.  For direct mail advertisements, the index and margin were in effect within 60 days before mailing.

B.
Electronic Advertisements.  For advertisements in electronic form, the index and margin were in effect within 30 days before the advertisement is sent to the consumer’s email address, or in the case of an advertisement made on an Internet web site, when viewed by the public.

C.
Printed Public Advertisements. For printed advertisements made available to the general public, including ones contained in a catalog, magazine, or other generally available publication, the index and margin were in effect within 30 days before printing.

iv.
Clear and Conspicuous—Electronic Ad Exception.  For electronic advertisements that disclose promotional rates or payments, compliance with the electronic advertisement requirements in Regulation Z Section 226.16(c) is deemed to satisfy the clear and conspicuous standard.  

d.
Promotional Rates Versus Discounted and Premium Rates.  In the preamble the Fed addresses comments expressing confusion between the advertising requirements for promotional rates and the advertising requirements for discounted or premium rates.  The Fed advises that some advertised rates may be covered by both requirements.  The Fed also states that the requirements for promotional rates cover some advertised rates that are not covered by the requirements for discounted and premium rates, and vice versa.  In particular, the Fed notes that:

i.
The discounted and premium rate requirements address initial rates, while the promotional rate requirements are not limited to initial rates; and

ii.
The discounted and premium rate requirements apply when the initial rate is lower or higher than the rate based on the applicable index and margin, while the promotional rate requirements only apply to rates that are lower than the rate based on the applicable index and margin.

4.
Envelope and Banner/Pop-Up Ad Exclusion.  The requirements for stating the promotional period and post-promotional period rates or payments do not apply to an envelope in which an application or solicitation is mailed, or to a banner advertisement or pop-up advertisement linked to an application or solicitation provided electronically.

XIV.
Fed July 2009 Closed-End Mortgage and HELOC Proposals
A.
General.


After years of analysis and consumer testing, the Fed issued proposed changes to Regulation Z regarding closed-end mortgage loans and HELOCs in July 2009 and the proposals were published in the August 26, 2009 Federal Register.  The proposals are expansive in scope, and would dramatically change the disclosures provided to consumers.  Comments on the proposals are due December 24, 2009.
B.
Closed-End Mortgage Loans.

1.
General.  Based on consumer testing, the Fed seeks to implement a revised approach that provides for disclosures that better inform consumers of the loan terms, and also highlight if the loan has features that can present risks.  Specifically, for closed-end mortgage loans the proposed rules would change the requirements for disclosures provided:

a.
At the time of application.

b.
Within three business days after application.

c.
Before consummation.

d.
After consummation. 
2.
Application Disclosures.  At the time of application the Fed proposes that consumers be provided with two one-page disclosures and, as applicable, revised adjustable rate mortgage disclosures.  
a.
Key Questions Disclosure.  One disclosure entitled Key Questions to Ask About Your Mortgage addresses seven potential risk factors.  The disclosure would refer the consumer to the Fed’s website to obtain additional information.  The seven factors are that with some loans:

i.
The interest rate can increase.

ii.
The payment can increase.

iii.
The monthly payments may not reduce the loan balance.

iv.
The principal balance may increase even if monthly payments are made (i.e., negative amortization).

v.
There may be a prepayment penalty.

vi.
There may be a balloon payment.
vii.
The lender may make the loan without requiring documentation of employment, income and/or assets, but such loans usually have a higher interest rate or higher fees than other loans.
b.
Fixed vs. Adjustable Rate Disclosure.  The other disclosure entitled Fixed vs. Adjustable Rate Mortgages would address basic aspects of the differences between fixed rate and adjustable rate loans.  The disclosure would refer the consumer to the Fed’s website to obtain additional information.

c.
Adjustable Rate Disclosures.  Creditors still would provide program disclosures at the time of application for each adjustable rate loan program in which the consumer expressed an interest.
i.
The Fed proposes to change the format of the disclosures from the current narrative format to a tabular question and answer format that presents rate and payment information in a more streamlined manner.  The adjustable rate loan program disclosures also would include information on potentially risky features, such as a prepayment penalty and a balloon payment.
ii.
The Fed also proposes to eliminate the requirement that creditors provide a consumer who expresses an interest in an adjustable rate loan with the Fed’s Consumer Handbook on Adjustable Rate Mortgages.  The Fed will still produce the booklet, but providing the booklet would be voluntary.
3.
Post-Application Disclosures.  Creditors still will provide a Truth in Lending disclosure three business days after application, but the Fed proposes to change the format and content of the disclosure form.  As proposed, the disclosure form would:

a.
Include a loan summary section at the top that would set forth the loan amount and term, type of loan, the total settlement charges and, if applicable, the prepayment penalty.

b.
Set forth the annual percentage rate, which would be described as the overall cost of this loan, including interest rate and settlement charges.  (As discussed below, the Fed also proposes to change the calculation of the annual percentage rate to include more fees.)

c.
Include in graph form a range of annual percentage rates from the average prime offer rate to the threshold rate for higher-priced mortgages.
i.
The Regulation Z amendments made by the July 2008 rule and are effective on October 1, 2009 define both the average prime offer rate and what constitutes a higher-priced mortgage loan.
ii.
The annual percentage rate for the loan would be noted on the graph.  The approach would be similar to the Energyguide that appears on appliances and shows the range of energy costs for similar appliances and the energy cost for the specific appliance.

d.
Replace the current Payment Schedule with an Interest Rate and Payment Summary.  For a standard fixed rate loan, the Summary would include the interest rate, the principal and interest payment, the estimated payment for taxes and insurance, and the total estimated monthly payment.  For a standard adjustable rate loan, this information would be provided based on the introductory rate, the maximum rate at the first adjustment and the maximum life of loan rate.

e.
Include a Key Questions About Risk section that would address if the loan has any of the risk factors identified in the Key Questions to Ask About Your Mortgage disclosure provided at the time of application.
i.
The section must indicate whether or not:

A.
The interest rate may increase.

B.
The payment may increase.

C.
There is a prepayment penalty.

ii.
To the extent applicable, the section must indicate:
A.
If there are interest-only payments.

B.
If negative amortization may occur even if the periodic payments are made.

C.
If there is a balloon payment.

D.
If there is a demand feature.

E.
If the loan will have a higher rate or fees because the consumer is not required to document employment, income or other assets.

F.
If the loan has any equity or appreciation sharing feature.
f.
Include a More Information About Your Payments section that would address, as applicable:

i.
The interest rate calculation method and frequency of rate adjustments.

ii.
The interest rate change limits.

iii.
The payment change limits.

iv.
The escrow payment requirements.

v.
The private mortgage insurance requirements.

vi.
The total payments that would be made on the loan, including settlement charges, and the interest and settlement charge portion of the total payments.

4.
Pre-Consummation Disclosures.  The Truth in Lending disclosure provided before consummation would be in the same format and have the same content as the proposed initial disclosure.  
a.
The need to disclose the settlement charges will require that the creditor know all settlement charges from the HUD-1 Settlement Statement in order to prepare the disclosure.  See below regarding the Fed proposal for the timing of the Truth in Lending disclosure before consummation.

5.
Post-Consummation Disclosures.  For the post consummation period, the Fed proposes the following:

a.
Payment Adjustment Notices.  The Fed proposes to change the timing of payment adjustment notices in connection with adjustable rate loans.  Currently when a payment on an adjustable rate loan will change, the creditor must provide the consumer with a notice of the change at least 25 days before the new payment amount is due.  The Fed proposes to require that such a notice be provided at least 60 days before the new payment amount is due.
i.
As proposed, the requirement would apply to existing loans and the Fed seeks comments on the ability of creditors to comply with a 60-day requirement.
ii.
The Fed also proposes that the notice contain additional information, including the limits on increases to the rate or payment per adjustment and the maximum rate or payment.

b.
Payment Option Loans.  For payment option loans with negative amortization, the Fed proposes to require monthly statements that will set forth details regarding the payment options.

c.
Forced Placed Insurance.  The Fed proposes to require disclosures when a creditor seeks to force place property insurance.
6.
Annual Percentage Rate Calculation.  The Fed proposes to revise the calculation of the annual percentage rate to include many fees that currently are not treated as finance charges.  The intent is twofold—to better reflect the true cost of credit in the annual percentage rate and to simplify the determination of which fees are and are not treated as finance charges.
a.
The Fed does not propose to revise the annual percentage rate threshold for determining if (i) a loan is a higher-priced mortgage loan under the Regulation Z amendments made by the July 2008 rule that are effective on October 1, 2009, or (ii) a loan is subject to HOEPA.  The Fed estimates that the proposed change to the annual percentage rate would increase by about 3% the number of loans that are higher-priced mortgage loans.  The Fed also estimates that the proposed change would increase the share of first lien refinance and home improvement loans that are subject to HOEPA by about 0.6%, but that this change would represent a more than 350% increase in the actual number of covered loans.

i.
Currently under Regulation Z the annual percentage rate threshold for a first lien loan to be covered by HOEPA is a rate that exceeds by more than eight percentage points the yield on Treasury securities having comparable periods of maturity to the loan term.  However, the threshold set by HOEPA is ten percentage points over the yield on Treasury securities having comparable periods of maturity.  Previously, the Fed used its authority under HOEPA to lower the threshold in Regulation Z to eight percentage points.  Thus, even though the Fed could increase the threshold, it does not propose to do so.

b.
The Fed notes that the change in the computation of the annual percentage rate also will affect the number of first lien loans that are subject to state high cost loan laws that are similar to HOEPA. 

7.
Loan Originator Compensation.  
a.
Prior Proposal.  In the proposed version of the Regulation Z amendments made by the July 2008 rule that are effective on October 1, 2009, the Fed proposed to prohibit a creditor from making any payment, directly or indirectly, to a mortgage broker unless the broker entered into a written agreement with the consumer before the consumer paid a fee to any person or submitted a loan application to the broker.  As proposed, the creditor’s payment to the broker could not exceed the total compensation amount specified in the written agreement, reduced by any amounts paid directly by the consumer or by any other source.  Based on consumer testing and comments received on the proposal, the Fed decided not to adopt the proposal.  At the time, the Fed advised that it would continue to assess methods to address concerns regarding yield spread premiums.
b.
New Proposal.  The Fed now proposes to prohibit for any real estate-secured loan the payment to, or receipt by, a loan originator of compensation that is based on any of the transaction’s terms or conditions.  For purposes of the prohibition, a loan originator would include both loan officer employees of a creditor and independent mortgage brokers.
i.
Transaction Terms.  As proposed, the transaction terms would include the principal amount of the loan.  However, the Fed also proposes an alternate prohibition under which the principal amount of the loan would not be a transaction term, and compensation could be based on the loan amount.
ii.
Exception.  An exception to the prohibition would permit a loan originator to receive compensation directly from the consumer, without restriction as to the basis of the compensation, as long as the loan originator did not receive additional compensation from any other source.  The proposal does not expressly address if the consumer could finance the compensation paid to the loan originator.

8.
Loan Originator Steering Prohibition.  The Fed also proposes to prohibit a loan originator from, in connection with any real estate-secured loan, directing or steering a consumer to consummate a transaction based on the fact that the originator will receive greater compensation from the creditor in that transaction than in other transactions the originator offered or could have offered to the consumer, unless the transaction is in the consumer’s interest.
a.
Safe Harbor.  A safe harbor is proposed that would require that the consumer be presented with at least three loan options for each type of transaction (i.e., fixed rate or adjustable rate) from a significant number of creditors with whom the originator does business, and the options would have to satisfy certain conditions.

9.
Corrected Disclosure Delivery Requirement.  As amended by the MDIA effective for applications received on or after July 30, 2009, a corrected Truth in Lending disclosure must be received by the consumer at least three business days before consummation, if the annual percentage rate in the most recent disclosure is no longer within tolerance for purposes of the MDIA rule.  The Fed proposes to require that a corrected Truth in Lending disclosure be received by the consumer at least three business days before consummation for all real estate-secured loans (whether or not there is a dwelling on the property).
a.
Alternative Proposal.  In the alternative, the Fed proposes that a corrected disclosure be received by the consumer at least three business days before consummation for all real estate-secured loans only if the annual percentage rate in the most recent disclosure is no longer within tolerance (under the same standard used by the MDIA rule) or a variable rate feature is added, and that a corrected disclosure be provided at consummation in all other cases.

C.
HELOCs.
1.
General.  For HELOCs, the Fed proposes to change requirements for:

a.
Disclosures at the time of application.

b.
Disclosures at the time of account opening.

c.
Periodic statements.

d.
Change-in-terms notices.

2.
Application Disclosures.  The Fed proposes to replace the current important terms disclosure provided at the time of application with a one-page disclosure entitled Key Questions to Ask About Home Equity Lines of Credit.  The disclosure addresses six basic aspects of a HELOC, and also addresses whether the consumer should obtain a home equity loan instead of a HELOC.  The disclosure would refer the consumer to the Fed’s website to obtain additional information.  The six basic aspects addressed are:
a.
That HELOCs typically provide for an adjustable interest rate, so the interest rate may increase.
b.
That the minimum payment may increase.

c.
That money can be borrowed only during a specific time period.

d.
When the balance must be repaid.

e.
That there may be a balloon payment.

f.
Potential fees.

3.
Post-Application Disclosures.  The Fed also proposes that within three business days after application, but no later than the opening of the account, a creditor would provide a disclosure specific to the particular transaction.  The disclosure would include:

a.
A Borrowing Guidelines section that would address basic terms of the plan, such as the credit limit, first draw requirements, and minimum draw requirements.

b.
An Annual Percentage Rate section that would address the various annual percentage rates provided for under the plan, including an introductory rate, the maximum rate and the lowest and highest value for the index during the past 15 years.

c.
A Fees section that would address the consumer’s rights regarding the refund of fees, the fees to open the plan, any annual or monthly fees, any early plan termination fees, any required insurance or debt cancellation or suspension coverage, and any other fees.

d.
A Borrowing and Repayment Terms section that would address the length of the credit plan, including the draw and any repayment period, and any potential for a balloon payment.

e.
A How Your Minimum Monthly Payments Are Calculated section that would, as the title suggests, address how the minimum monthly payments will be calculated.

f.
A Sample Payments section that would address, based on the full amount of the credit line, sample payments at the current annual percentage rate and the maximum possible annual percentage rate.

g.
A Fixed Interest Rate Option section that would briefly address, if applicable, the option to borrow money at a fixed interest rate, and include a statement that the consumer can ask for details.

h.
A Risks section that would address the risk of losing the home, and the ability of the creditor to terminate or suspend the plan, lower the credit limit or make other changes.

4.
Plan Opening Disclosures.  The Fed proposes to retain the requirement to provide a disclosure at the opening of a plan, but the content and format of the disclosure would be changed and would be similar to the content and format of the disclosure provided three business days after application.
a.
In addition to containing the terms of the actual transaction, the disclosure would include a More Information About Fees section that would itemize the account opening fees, and provide details on penalty fees (such as late payment fees and fees for exceeding the credit limit) and transaction fees.

5.
Periodic Statements.  For periodic statements the Fed proposes to revise the content and format of the statements similar to the manner in which the periodic statement requirements for credit cards were revised in the changes to Regulation Z adopted in January 2009.
a.
As proposed, a periodic statement would contain the following sections:
i.
Summary of Account Activity.

ii.
Payment Information.

iii.
Transactions.

iv.
Interest Charge Calculation.

v.
Notice of Changes to Your Interest Rates, if applicable.

A.
This section would address an increase in the rate due to delinquency, default or as a penalty.
vi.
Important Changes to Your Account Terms, if applicable.
b.
The Fed proposes to:
i.
Eliminate the requirement to disclose the effective annual percentage rate.

ii.
Eliminate the requirement to characterize particular costs as “finance charges”.  As proposed, costs would be described as either “interest” or a “fee”.

iii.
Require that interest and fees charged be grouped together and that totals be disclosed for the statement period and year to date.

6.
Change-in-Terms Notices.  The Fed proposes to modify the requirements for change-in-terms notices similar to the manner in which the requirements for credit card accounts were revised in the changes to Regulation Z adopted in January 2009.
a.
The requirement to provide advance notice of an interest rate increase would be expanded to include rate increases based on a triggering event set forth in the HELOC agreement, such as a default event or the loss of an employee preferred rate because the consumer leaves the creditor’s employ.

b.
The timeframe to provide a notice would be lengthened from 15 to 45 days before the effective date of the change.  
c.
Format requirements would be added.

i.
If a term that must be disclosed in the account-opening summary table will change, the change would need to be disclosed in a summary table in the change-in-terms notice.

ii.
If a notice enclosed with a periodic statement discusses a change to a term that must be disclosed in the account-opening statement, or announces that a default rate will be imposed on the account, a table summarizing the change would need to appear on the periodic statement.
7.
Plan Termination.  The Fed proposes to prohibit termination of a HELOC based on the failure to meet payment requirements unless the consumer fails to make the minimum periodic payment within 30 days of the due date.  

8.
Plan Suspension and Reinstatement.  The Fed proposes to add another definition of what constitutes a “significant decline” in property value that permits a creditor to suspend further draws on a HELOC.
a.
For cases in which the combined loan-to-value ratio at the time of origination is at least 90%, a five percent reduction in property value would be a significant decline.
b.
For cases in which the combined loan-to-value ratio at the time of origination is less than 90%, the existing guidance would continue to apply.  Under existing guidance, a significant decline exists if the difference between the credit limit and available equity (based on the property’s value) at the time of origination is reduced by at least 50%.
i.
However, the Fed proposes to change the reference to “appraised value” in the existing guidance to simply “value” and to provide guidance on property valuation tools.

c.
In connection with the suspension of a HELOC based on a material change in the consumer’s financial circumstances, the Fed proposes to add further guidance on the types of changes that may support a determination that such a change occurred.  The proposed guidance would address both the condition that there be a “material change” in the consumer’s financial circumstances and the condition that the creditor have a reasonable belief that the consumer will be unable to fulfill the repayment obligations of the HELOC.
i.
With regard to the “material change” in financial circumstances condition, the proposed guidance would provide that ways this condition can be met include but are not limited to:
A.
Demonstration of a significant decrease in the consumer’s income.

B.
Credit report information showing late payments or nonpayments on the part of the consumer, such as delinquencies, defaults, or derogatory collections or public records related to the consumer’s failure to pay other obligations according to their terms.

ii.
With regard to the condition that the creditor have a reasonable belief that the consumer will be unable to fulfill the repayment obligations of the HELOC, the proposed guidance would provide that:

A.
Late payments of 30 days or fewer, by themselves, would not be sufficient to satisfy the condition.

iii.
With regard to both conditions, the proposed guidance would provide that payment failures that may serve as evidence of the condition being satisfied must have occurred within a reasonable time from the date of the creditor’s review of the consumer’s credit performance.

A.
In all cases, a payment failure will be deemed to have occurred within a reasonable time from the date of the creditor’s review of the consumer’s credit performance if it occurred within six months of the creditor’s suspending advances or reducing the credit limit, and the consumer has not brought the account or other obligation current as of the time of the review.
d.
The Fed proposes to require that notices of the suspension of a HELOC include additional information regarding the consumer’s ongoing right to request a reinstatement and the obligation of the creditor to address such a request.  The Fed also proposes to require that a creditor complete its investigation within 30 days of receiving a reinstatement request and, if no reason to continue the suspension is found to exist, reinstate the HELOC.
i.
As proposed, a creditor could not charge the consumer any fees to investigate the consumer’s first reinstatement request, but for subsequent reinstatement requests the creditor could charge the consumer bona fide and reasonable property valuation or credit report fees associated with the investigation.

HMDA

I.
Rate Spread Reporting Background.  

A.
Methodology.  Currently, Home Mortgage Disclosure Act (HMDA) reporting companies must report rate spread information when the annual percentage rate on a loan is at least 3.0 percentage points above the yield on Treasury securities of comparable maturity for a first lien loan (or 5.0 percentage points for a subordinate lien loan).  Loans for which rate spread information must be reported under HMDA commonly are referred to as “trigger loans”.

B.
Issue.  The current method used to determine whether a loan is a trigger loan under HMDA is similar to method used to determine if a loan is subject to HOEPA based on the annual percentage rate.  The Fed recognized that the use of yields on Treasury securities to determine HOEPA loans under TILA and trigger loans under HMDA is imperfect.  Mortgage rates do not vary in lock-step with Treasury securities yields.  Additionally, for HOEPA and HMDA determination purposes, lenders must use the yield for a Treasury security with a comparable maturity to the mortgage loan, but typically mortgage rates are not set based on yields for long-term instruments.  For instance, while it is common to have a 30-year mortgage loan, the rates for such loans typically are based on yields for instruments with much shorter terms than 30-year Treasury securities.  The Fed has noted for several years that this short-term/long-term rate factor can result in significant variations in the number of loans reported as trigger loans under HMDA from year-to-year based on market changes in the spread between short-term and long-term interest rates, and not changes in mortgage loan pricing.  

II.
Changes to Rate Spread Reporting Requirements.

A.
General.  On October 24, 2008 the Fed published in the Federal Register revisions to Regulation C to modify the rate spread reporting requirements effective October 1, 2009.  The revised requirements apply to loans for which the application is taken on or after October 1, 2009, and for loans closed on or after January 1, 2010, regardless of when the application was taken.

1.
Under the revised requirements, a company must report the rate spread for a loan when the annual percentage rate on the loan exceeds by 1.5 percentage points or more for a first lien loan (3.5 percentage points for a subordinate lien loan) the average prime offer rate as of the date the interest rate for the loan is set.  The “average prime offer rate” is defined as “an annual percentage rate that is derived from average interest rates, points, and other loan pricing terms currently offered to consumers by a representative sample of creditors for mortgage loans that have low-risk pricing characteristics.”

2.
Please see Section IX.B above for a discussion regarding the average prime offer rate.
3.
Please note that the HMDA changes affect only loans for which rate spreads are reported.  The changes do not affect the HOEPA loan triggers.
B.
Rate Set Rule and Issue.  The revised rules provide the date that the rate is set for the final time before closing is the date to use for purposes of determining the applicable average prime offer rate.  If there is no lock-in agreement that sets the rate, the relevant date is the date on which the lender, using whatever method it employs, sets the rate for the final time before closing.  There appears to be an issue regarding when a rate is set for the final time.

1.
The revised HMDA rules provide as follows:  “If an interest rate is set pursuant to a “lock-in” agreement between the lender and the borrower, then the date on which the agreement fixes the interest rate is the date the rate was set.  If a rate is re-set after a lock-in agreement is executed (for example, because the borrower exercises a float-down option or the agreement expires), then the relevant date is the date the rate is re-set for the final time before closing.”

2.
In the preamble to the revised rules, the Fed advises that “If a loan’s rate may change, for any reason, then it has not yet been set for the final time before closing.”  This statement suggests that if there is any potential for a change, a rate is not finally set.  For example, the statement suggests that if a rate is set pursuant to a lock-in agreement that contains a float-down option, then even if the option is not exercised the rate is not set until such time as the option could no longer be exercised and no other changes to the rate could occur.
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