
Duck and Recover

Fraud losses and escrow 
instructions …



Fraud is a battlefield

• Loss Statistics
• Escrow Fraud = Losses
• Litigation over escrow obligations 

continues 
• Revisiting Escrow Instructions is of 

paramount importance



Loss Statistics



SARS without losses



Simple Math 
2009 MF to 3/31/09 

As Reported $  1,173,000,000

FBI Fiscal Year Ends 9/30
Times 2 $  2,346,000,000

1/3 of Industry Reports
Times 3 $  7,038,000,000

7% of SARS Report Loss Figures

Divided by .07 $100,542,857,142

Approximately 2 trillion per year in originations



When Escrow Hurts …

Loss Avoidance and Recovery



How Fraud Schemes Implode



That’s a lot a Zeros!



Craig Adams 
(Cooperating Defendant)





Baywood? 





1636 Baywood
• March 1, 2005

– Property purchased from Ersteds by Joceyln 
Adams (relative of Craig Adams)

– Loan:  $1,480,000 from WAMU
– Actual Selling Price $1,650,000
– Sellers not “friendly” so two sets of HUD-1’s 

prepared



1636 Baywood Way, Sarasota, FL
March 1, 2005

• Falsified HUD
– Rich Bobka, seller
– Jocelyn Adams, buyer
– Lender WAMU
– Price: 1,850,000
– Loan: 1,480,000
– Downpayment: 40K
– Cash to Seller: 

$1,807,413

• Actual Sale
– Errol Ersted, Seller
– Jocelyn Adams, Buyer
– Lender: WAMU
– Price: 1,600,000
– Downpayment: 40K
– Cash from buyer: 

$1,559,897



While Jocelyn “owns” the property
• 1/6/06 – 2nd from BBT for $150,000

– Money disbursed to CD
• 6/29/06 – 2nd from Countrywide for $330K

– Money disbursed to CD
• 3/3/07 – 1st from Am Home for $1,890,000

– WAMU and Countrywide not paid off
– Money Disbursed to CD



Baywood? 

WAMU foreclosed in December 2008 with 
$1,567,784.78 outstanding

During scheme: CD takes approx $2.6 Mil 
from Baywood property

Title agent Rotolo
Failed to pay off liens
Disbursed to non-owner CD
CD signed Jocelyn’s name – Rotolo 
notarized



Plaza Home Mortgage v. North American Title Company 
(April 27, 2010)

• Final HUD-1 = $53,853 payout to Attorney 
in Fact for Borrower as “Additional 
Settlement Charges”

• Preliminary HUD-1 = not disclosed





Breach of contract



The “seller proceeds” argument



Does not apply …



NARROW DECISION
• Court remanded for further action
• Did not reach breach – only reached issue 

of contract interpretation
• Did not consider breach of maximum seller 

contribution provisions



Logic …



Closing Instructions Define 
Obligations

• Can establish breach of contract but also 
FRAUD – Knowledge that lender would not 
accept transaction

• Notice of what is and is not acceptable
• Provides remedy against escrow and potential 

TITLE if breach



Closing Instructions
• Disburse only to entities listed on 

preliminary HUD-1
• Do not pay liens not recorded or recorded 

outside a certain time window
• Suspend if knowledge that borrower does 

not intend to occupy in owner occupied 
transaction



Closing Instructions
• Disclose previous, subsequent or concurrent 

transactions involving property or borrower

• Must submit to lender ALL escrow instructions, 
addendum or other agreements that affect the 
closing or direct disbursements



Closing Instructions
• Do not accept contribution of any funds 

from party other than borrower.  

• Require down payment from borrower’s 
verified account



Now is the time
• Timing for revising documents

– Risk Averse
– Focus on loss recovery
– Low volume = less power in production



Fraud is a battlefield
• Mortgage Fraud is not a “cost of doing 

business – it can put your institution out of 
business

• Strong documents define your 
expectations and cement your rights

• Now is the perfect time to revise your 
documents



Rachel Dollar
Smith Dollar PC

www.smithdollar.com
707-522-1100

www.mortgagefraudblog.com
The information contained in this presentation is for general informational purposes only 

and is not intended and should not be construed as legal advice.  Please consult an 
attorney for advice and assistance with your specific legal questions and situations.

http://www.smithdollar.com/�
http://www.mortgagefraudblog.com/�
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